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. approximately 150 to 175 active fixed production

platforms. Bienvenu and his sollow employees lived in 8
base oamp on pilings over the ‘water. Bienvent wotked

_seven days on and soven days off, and on his work days
he worked a twelve-hour chift, Bienvenn [**3] was .

responsible for maintaining and calibrating awtomated
ioment located o -fixed . produétion platforms.
Bienveou had the almost egolysive vsg of & vegsel, the

MISS JACKIE, slong with a skipper 1o tyansport him. .

around the field to the platforms where he worked, The

ALJ found that during an average twelve-hour work day;-
Bienvenu  spent approximately 75% of his time
" performing his duties whilé physically located on o fixed
production platform; 16.7% of his time in {ransit a8 @
passenger on the MISS JACKIE; and 8.3% of his time

working on equipment‘on the back of the MIS8 JACKIE,

181 F.3d 1135 (5th Cir. 1997). P

I
In 1917, the Supreme Court held that state workers'

'éértipénsation. systems could not reach Jongshoremen

injured seaward of the water's edge. Southern Pac. Co. v.

J. £
(19

]
o

erg.}eii,,?,‘ﬂ. U8, 205, 61 LK. 1086, 37 5. Gt 72

7). [4#5) Tn regponse, Congress possed the LAWCA

-

“'in 1927. Sce Pub, L. No. 8013, 44 Stat. 1429, Technically,
.therg were five requirements for coverage under the
LEIWCA. as originally enacted, as later detailed by the
Snpreme, Gowrt in. Director, v, Perini North River

dssoctates, 459 U5 297, 306-07, 103 S, C, 634, 641-42,
741 B4, 20465 Q989:

Bienvenu was injured fwice during the course of his -

employment while on board the MISS JACKIE in
pavigable waters. The first tinae was while moving his
tool boyx. from the dock to the boat, and the gecond time
was while.tying the MISS. JAGKIE to' the dock. These
njuries forced him to stop wotking.

. Bjemvem: clsimed benefits under the LEWCA. An

* ALT depied Bienveny refief on the grounds that the

LHWCA did not apply to him gincé he was not engaged
in "marifime -employment." 'The-ALY read fhis Courts
prior decisions to mean that coverage wnder the Act was
dictatod by the "amount of time devoted to specific work:
activity ¥4} by a Claimant The ALY ruled that
Bienvenu was nof a “maritime employee” beétause he
spent the vast majority of his working hours on fiked
platforms and was only fortuitously ont ga‘{igable waters
wiheri injured, The extension “of the LHWCA to
atid-based activities did not apply to Bienvenu since his
work was not an integral or essential part of loading of
unloading 4 vessel. t

Bieaveny fimely appealed the- ALT's decision fo the
Bencfits Review Board ("BRB"). The BRB failed to
ronder & fimely decision and was deemed ‘to have
affirmed the ALY ruling. See Ommibus Consofidated,
Rescigsions and Appropriations Act of 1996, Pub. L. No.
104-134, 110 Stat. 1321-219. Bienvenu petitioped us for
review. A panél of this Court reversed the ALTs decision
because Fift Cirouit precedent compelled a conclusian

that Biepvenu passed, the status tost sineg he was on

navigable waters when ipjute&. Bienvenu v. Texaco, Inc.,
124 1.3d 692, 692-93 (5th Cir), reb'g, en bane granted,

[y

' pavigable Watess.

(1) The employee could not be a 'master
-~ OF member of a orew of any yessel, nor
any person engoaged by the master to load
ot untoad or, ropait any small vessel under.:
13 tons net."

t

. @ The employee must suffer injury
* " during the course of employment. '

(3) The en}plquq;hagl‘to be emplfyed_

by a stitutory "employer," defined to be
ngn employer any of whose employees are
employed in time employment, ‘in

" whole or in pat, upon’ the ‘navigable
* wétérs of the United States." o

_ (4), The employee hasl to meet a sitys
requireinent that injury ocoumed upon

“{5) No federal covexage unless’
* ompensation may not validly be provided ™
.bysﬁte’law" e T LA

1 "Congress used [this phrase] . . . B8 gnge
consistent with the delirieation of covefage a8
reaching injuries ocourring on navigable watérs."’
459 US. at 309; 103°5. Ct at 643 (quoting
Calbeck v. Travelers Ins. Co.; 370 U.S, 114; 126"
-8 L. Ed. 2d 368, 828. C1. 1196; 1203 (1962)). The
phrase was deleted in 1972. See' 459 Us: at

313-14; 103 5. Ct. at 645.

. [#*6] [*904] In 1969, the Supreme Court, whils
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recognizing the harshness of the Jenseq line, held that the
LHWCA did not exterid to injuries ocourring on a pier
attached to land:- Naciremg Operating 'Co. v. Johison,
396 US, 212, 21820, 34 1, Ed. 24 371, 9p 8°Ct:; 347,
351-52 (7969}, The Court stated that the "invitation {0
move that line landward must be eddressed to Congtess,
rot to this Cowt,” J7 ai 224, 59 & Ct at 354, Congress
acted on this invitation 'in- 1972 whén it amended the

single-situ§ requirement with a two-part situg and status
standard," P.C. Pleifier Co, v, Ford, 444 U.S, 69, 73, 62
L.Ed 24225 100 8, C%, 328, 332 (1979). The situs tegt
Dow reached shoreward to yeach injuries “oceurring upon
the navigible waters of the United States (including any
adjoining pier, wharf, dry dock; terminal, buflding way,
marine railway, or other adjoining aren customarily. used
by an dtiployer in leading, unloading, ‘repairing,
dismantling, or building a-vessel.)" 33 U8 ¢ § 903 prey)
{@). The status test defined an emplayee as "any Rerson
engdged Lin maritiie ‘employment, including atly
longshoreman or other, person, eigaged in longshoring
operations, and aty harborworker in:;’lﬂ'din’:'g a ' ship
. g s * N s . ! '
regmqug,}lnpbmld_gr, and shnp;bmake;. Id.“g 90?(3).

‘In Northeast Marine- Termiial Co, v, Caputo, 432
US. 249, 53 L B4 2d320,97 8. ¢y, 2348 (1977, the
Suprerhe: Coturt'‘first expounded on the status test. ‘The
workers ‘i thiat case were Bliido' and ‘Caputo, Blurido
Was- injuired when he folf while checking cargo ds it wag
rertioved from a contaiher. Caputo inovd cargo from the
hold‘of the vessel. ontg ‘shore and was hurt when' rolling a

ongress  expanded coverage in 1972 vrag: ‘that
containerization permits loading and unloading tasks
traditionally conducted aboard ship to be Perfouned on
the land" Ffeiffer,. 444 US, o 74, 100 8. ¢t o 333,
Capito fell under the LEWCA becanse he spent some of
his time in “indjsputably longshoring [*+g) opérationg,
Caputo, 432 U5, ot 273, 97 5. Ct, af 2362 and Congress
had interided "to ensure that & worker who' could have
been covéred part of the time by the preé-1972 Act would
be completely covered by the 1972 Acer Pfeiffer, 444
USa75 1008 Ct at 333,

In Pfeiffer, the Supreme Court forther elaborated on

the difference betieen the situs and status tests by noting
that the situs tost fimits the geographic coverage of the
LEWCA, while the statyg test is an occupational concept
that focuses on the nitire of the worker's aotivities, ' /d, qr
‘ Ch at 33435, The "crucis] factor” iy

1 the scope of maritime employrient "is "the
natird of “the activity “to which a worker may be
assigned." I ot 82, 100 & Ct. at 337, Though the !97?
Amendments éxtpnd ctoverage, they do not provids.

determififng

@t83,1005 Crapdzy, Crem
Four years aftor PRiffer, the Supreme Court rotuimisd

.mthjsissueinPaﬂni.hthatcasé,aWorhnan,Chmchiﬂ‘,'

intent in' tho ‘1972 Ameridimonis
caverage front workmeit cavered by the Actbefore 1972,
The Court held -that when"a worker ig ‘injiiréd on the
actual navigable witers jin thei coutsg' of his ernployment
on these waters, ‘he' satiifies™ the” gtits requirement,
assuming that the other requitéfnents of the LAWEA are
mek, 439U:S, at 324 & 633,103 8. Ct of 651, The Court
expressed nlo, opinion ori- whether LEWCA coverage
extends to' a ‘worker "injured ‘while trangiently or
fortuitously” wpon actyap mavigable waters or g a
land-based worker iffjured” on land who then falls into

905} aotual navigable waters." I a¢ 324 n34, 103 §.

Ct, at 651,

103 8, Ct. at 64245 (disoussing Dayiy V. Dapartment of

Labor, 317 1.8, 249, 87 L. Ed, 246,63 8.Cr 225 (1942);
Parker v. Motor Bog Sales, 314 U8, 244, 86 1. Ed 184,
62 8. Ct. 221 (1941); P*10] and Calpeck v, Travelers
ns, Co, 370 US, 114, 8 L, Ed, 20 368, 82 8. 1. 1196
(1962)). Patker is thé case most relevant to our decision,
2 . ‘

+. 2" The employee in Davis was infored while
- standing on a barge and dismantling a- bridge. In
Calbeck, the employee  wag completing
-consruction 'of g -veggel afloat on niavigable
waters, Thus, the Job responsibilities of the
employees in those cases required more frequent

to withdiaw LHWCA
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o, work . on navigable: watets than those of the
;. , employes in Parker. e

4 Padker, M. Arpstead, 8 jonfor cmployed by 8

. kemilp); of plegsure craft, wes directed to gesist a gplesman

placg - outb d motors o _a boat. M, Coaper, the
salesman, then allowed M, Armistead to asconipany him

as he, demonstratetl the motor on’ the, customet's boat.
During the’ demonstration mn, the yessel capsized. and

stead: was Kkilled. " The, Court first seviewed fhe .- -

ovldenos, o _deferuite wholbes the . gvidenpe Was
cufficient to support the deputy commissioner’s finding

that Armistead was acting within the [**11] course of his

_employment. The-Court found the following portions of
: .t.hemordpprtinenttoﬂ;iainquim DR i

" that on the’ mowning of the agcident « 5 =
Armistepd , was gent to the river with
. ;speciﬁc..insttuctions‘m ‘help Cooper..in :

., . plaging the outhoard motors on. the.boat; . ..
-+ fhat there were no speoiﬂc.instmﬁpns. g, ..
Lo, to.whetber pr vot Arniistead wes t9, stY -
. out of.the boat; shat; either Armigtead or .- -.
= nfipOpeE was told that Agmistead was. %0 gO .,
o vand hely' Gooper; that Cooper, the .
e+ SUpBLQE. of the two employees,at least . -

; ..4._acquiescedinArndsNad‘s wmaiqing.inthe .

. boatto keep 3 Jookout! for hidden objects . -
in the muddy water; that Cooper .t:egarded L
. Ammistead’s. acting s 100k out as thelpful .

.. that employess of the-respondent

P}

y would
sometimes make trips in boats for testing
purposes, in furtherance of respondent's
business; and that in one such instance an .

" .- . -gmployee had taken @ boat osi a tip of at:

. lenst fifty miles in respondent's behalf. L
314 US. at 246,62 5. Ct. t'223.

. 3 Acpording to the Court of Appeals' opinion in
Packer, the day of Armistead's accident, 28 far as

. the record discloses, was the only.instance when
his duties over brought hita inte contact with
pavigable ‘waters. Motor Boat Sales, Ine, v
Parker, 116 F.2d 780, 792 (4t Cir), rev'd, 314

", U 244, 86 L. Ed. 184,62 S. Ct, 231 (1941).

;. Unlfike the worket in Green v, Vermilion Corp., -

144 F.3d.332 (5th Cir. 1998), Bievem was 1ot
.. engaged in traditional longshoreman duties
aboard the vessel when the injuties occurred.

. 2] The Court conctuded that, based on the
gbove evidence, the deputy commissioner and the district
coust coreotly found that Armistead was covered under
the LHWCA. The Court stated that coverage would not
pe denied because - . o .

pabitnel ‘performance, of ofher ad
1. o different duties on dand cannot after the
""" fact that at the tire of the actident he was
. fiding in a boat on o navigable river, and it
is in connection with {hat clearly maritime
activity that @w award wag hete made,
Moreover; § 2(4y of fhe Act, J3USCA§
. 902(4), expressly provides
. application 10 ‘smployees {who) ate
o employed . . fawhole or in pact ypon-the
, navigable waters of the United States.
314 US. at 247, 62 8. Ct, at 223 (footnote and citations
‘amitted) (alterations i original).

. The Derint Coust cited, with approval Pennsxlvan’ia
R Co.w O'Rourke, 344 U.s. 334, 97 L. Bd. 367, ?_3 S.Ct
302 (1953), whigh‘considgt'ed whether a railroad worker
injured on navigable water was, covered by the JEWCA.
The olmimant's five-roan frain crew had duties thiat
snoinded work on the railroad company's cat flofs, which

boxoar to release & brake and fell. The questiou‘p;q&enteﬂ
was - whether ORourke could bring 2 damags  action
under .the . Federal Employers' Liability Ast. (FELAY: %
was -relegated fo .8 compensation: remedy under. ‘the
THWCA. The Cout {*906] of Appeals held that fhe
claimagt was not covered under the LHWCA eeauss he
was @ failroad worler and wgs not engaged.im;maritime
employment. O'Rourke v. Pennsybvania R. Co., 194F.2d
612, 615 (2d Cir. 1952), rev'd, 344 US. 334,97 L Ed.
367, 73 8. Ct. 302 (1953). -

In reversing the Court of Appeals, the Snﬁmme
Court stated: - ) .

* " Weare clear, hawever, that the emphasis
on the ‘nature of respondent's duties here -
misses the mark. The statuto apphies, by its
own terms, fo gocidents on navigable
waters when the employer has any

. employees engaged in maritime gervice. . .

e o morre -
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« The Court of Agipeals, we think,. is in '
ertor in holding thaj the-statate Tequires ag
to thié employes, btk injury on navigable
water and’ mariinie - enmiployment as 4

he
902(3) ‘and 903(3)(1). This explains the -
eaiphasis on the fagygy of the individual's
Job in‘Parker v. Motor Bong Sales; Inc. , . ,
" S e, NEXR

v '

344 US, at 330:40, 73 5 ¢, at 305,
The Court had the following to say about Paykep.,

fe

The result in Paz;ker, as well; ig totally
inconsistent  wity a0y 'duties  test!
Armistead, fhe- employee there, wag 4

T % bad' bien ordered to ridé in one of fhe :
" boits duting 5 test trip in order 15 keep a

" lookduit for hidden objects. Compeniiatio . .
" ‘under the Harbor Workers Aot comld ot - .
" 'have beén Paid in' connection wigy his' -

", death ifwb wre 6 g jts applicability by o
S thie natire of his regilar work: kA

15,

coverel' under the LHWCA: Herps Welding, - Ing, v
Ghay, 470 U8, 44, 84 L. Ed 2q 406, 105°S, Gt 1421
(1983). 1**15] The Cogrt held. that bacause Gray, the

"maritime emplayment.” Thig employment wag limiteq to
iongshoring, shipbuilding and ship Iepairing. Gray's
welding work on stationary platformg dig not fit within
ll;)l's definition, See i1 ar424-26, 1p5 8, i, atl42 7-.29.

The Coint made clogy’ however; that this defintion

e ——— .,

i at 341, 735, ¢, or 30 (oitation Gmitted), a

-of maritime employment did nog apply fo workers injured
oh' navigable wapers "This view of 'maritime
mployment’ does pot preblude benefits for those whise
infiry would have ey covered before 1972 because i
occurred 'on navigable waters." I, at 424 n.10, 195 S
Chatladgngy =~ D

‘The Coutt algg discussed: the (fopyt of Appealgr
position ihai because Gray would be covered whild
traveling by boat to Work on the platform, 4 finding of no

coverags’ while Gray' wag on; thie’ pla o oredted p

"cuxjiﬁyp hdlef’fn_govergge_.‘ ;

.+, " Gray traveled betwees: platforms by bogt -
to ,.md wight have peen covered, [esy
" " before or after 1972, had'hé been igjured
" while'in [fransit, See Director, OWCP v,
" . Periyi Naﬁ{z River A.s'.s'oc.,' POUS o
324, 103 5, CL at 651, But g id, at 324
o M 34103 8 G ai g3y, n 34, ("Wo-

na'vigable'w:itérh."). ., .« Any vétfgé_‘ e
) qmbuwblewmg'LHvygA'me’igv’végjaq*
" mibimig, We' algo note jin imssmg a
"~ substantial dlﬁ‘el'enc‘e lié;v!iféén"ét'""v"vorl‘céi S
' performing o et of tasks ¥ ki Wim 'fo S
be both on atid off navigaf Waters, inda
Worker whose ‘jab i énitirely’ land-Based
-but who takes 2 boatto work, .

T at 427013, 1055, ¢4 M29n.13,

.. With thig general 'backg‘rouu&. We now twn to the
arg"unignts of the parties inthisq'ase. _ B

m
A

In light of Bienveny's injury on navigable waters,
Texaco acknowledges, 45 it [*907] must, that Bieavénu
need ot establish thyy he was engaged in maritime
stuployment as that term o ugeq gy § 2(3) of the Act. The
Supretne Courtty decisions i Perini and Herp's Welding
foteclose this argument. Those cages recognize that ihe
1972 Amendmenty were not intendad ¢o altss [++17] the

scope of coverage for Wworkmen injured on ‘navigable
wafers. As our disenssion abave demonstrates, bafore

1972, any workman injured ify the course of hig

H-00046




employment gotuall
assigned duties on-
undet the LHWCA.
qag_liﬁonnl,madﬁme

. Relying on langud
workers like Bienventt
waters, must establish that
their employment dutjes on
that the one hous
the MISS, JACKIE, wolkioe, o

He was not requ

" Texgco igues
gpent ont the'deck ©
COMPTessors and othe:
been performgd_on the P
do so and therefor
rending of Perin.
"y becomes clear from

as interpteted: by Parker,
coverage tp tho

this discussion that

of thei¥ exipleo
I gry same paragraph the Coutt cites
val the following. q :
g vorkes inursd
coso of Gl
inquiry info yehat
at the time, of his W 1d at 311, 1

tiop in oiginel).

Trmediately following this discu

the language upon hich Texaco relies: "As 8 mating
worker requir
, injured while performing
pavigable watess, 1
have been cove!

at311-12, 103 5. Ct. at 644-45.

the above senfence 88 demanding
nettate that the duties he was
sd the vessel w
erior. We believ

We cannot read
that a worker
pecforming aboa
order fiom . his sup
ig that the claim
pavigable wate

ant show that he was injured on
the course of his gmployment:

4 Two other passages frora Perini buttress his -

We are unable 10 find any

164 F.3d 901, *907; 1999 U.S. App. LEXIS 24‘9, ke ¥H
1

999 AMC 1255
od in the performance of his . congressional., intent to_ withdraw
.watexs enjoyed coverage coverage of the LHWCA from
ired to perform the ., those workers injured on navigable
work desoribed in § 2(3), of the Act. . waters in the course of their
- .. .employment and ;who would have
in Perini, Texaco argugs that been. covered by the Act before
who are injured on’ pavigable T .
they were "required o pesform L , :
navigable waters.. .. 1d. at.315, 103 5. Ch at 646.
Vo el . There is nothing in - these
pex day Bigpyent N co_mmet;ts i anywhere else in the
. : egislative, roports, to suggest, 85
aquiptucat, could have . poni glaips, that Congrss
Bienvepn chosen (o intonded the sats lapguage 10
dogs pot bring bim “ yequire that an employeo injured
disagres ¥ ith this upon the navigeble waters in the
€  Caurt, in discusgmg the course of, his employment had to '
{0 qoverage ugder the Act, statec  ghow fthet his cmmployaient
cussion he 1927 Act, 'y possessed 4 direct (or gubstantial) -
Davis, and Qalbec!c, 9t°"id°d' relation to navigation or GOMIEICS
 Statutory Jepployers, i order to be covered. "
upon navigable waters in L
" 459,US. at 311, 103 5. 1 ab 31819, 103:S:Ch at 648 . ¢

to from Gitmore and  [**19] Tn this ase; the ALJ found thet. Bigttvenn
gable waters in the  gpent one, houg out of a dwelve-hour workdsy
., yithgut any approximately 8.3% of . his. work
supposed fo be doing)  performing job. respongfbilitics ot 1aViE
03'S. Ct.at 644  From the regord, i g clear that. Bienvenu
performing the .game. woik ‘from the MISS JACKIE
ek about eleven. yeats. Surely if Texaco had some
gsion'thé Coustuses o Bienvenu's wotking on platform equipment
e i MISS JACKIE pv.e\'this.extended period of time it would

ed to work ugon navighle  yave made them fmown, Under these- ciroumstances,
ubih;fgédgﬁgch‘;ﬁ Pionyeni was. entitied to assume that He vhad; the
o unde tbe 192 . : disoretion to pesform his repaix and-maiot

in response t0° Jdirect
ore re:p thate :“ﬂ F:,le-:ﬁ prevails: on its, argument that Bienvenu
MISS JACKIE fortuitousky ox teansiently
that reagon has no coverage. We now tum: fo fh
L apgument. PR .
B .

igable, waters.

P enance work:on
LHWCA" [d  production equipment at the Jocation he decmes:
efficient; including on the yessel. Bienvetn was
conrge of his 'employment-when he petformed,'e".iﬂe
above-described work on the MISS JACKIE ind
Bienvenn is covered under the LHWCA. unless Texuco
was aboard.the
{#908] .and fof'

g

As we disonssed above, the Suprome Court in Perini
resorved the question of whethet 2 workman aboard 2
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vessel “transiently or Tortuitousjy” “enjoyed coverage  not pount g meaningful job responsibilities, Moreover,
**20] uider the LHWCA. ‘The Court in Herb's Welding e agree with the Supreme Court in Herh's Welding that
‘teiterated this reservatior;, 470 US. at 427 n.13, 105 5. thore is a substantip “difforence betwegn 5 wotker
. Clat 142943, o o B "performing a get of tagks requiring him tg be both on and
Tk e - CA oﬂ‘navig'ab!e. waters, and & worker whose job ig entirely
~The Director aiguos’ that while the Supreme Court land-based byt Who takes a boat'to wark, ¢7p US, at 427
Teserved. this . question. in Perini, the ‘cnsos it cited ag 13, 103 8, C ai*f 426 13, The timeé Bienveny achually
epresentative of the Pre~1972 Jaw on coVerage indjcate: worked op ' production equipriwht “aboarg the M 3
fhat the Court wonid rejeot any such hole:in coverge.  yACKIR Constituted 8.39% of his time at work. This ig not
While it is not free from doubt, we bilieve that the’ 4 fisubstantial amount’ of Bienvenu's work time and s
signals ﬁom_ the Su‘preme Court in Perini ang again. in sufficiers to'trigger LHWCA ‘Coverage, 6 e

hold that 4 workman who jg aboard a .veggel, simply ‘6 Becauge Bienvenn's worx on the production’

teansiently or fortuitousty, eyen though technically in the ‘equiptierit aboard the M1gg JACKIE is sufficient:
course of hiiy employment, doe; not enjoy coverage inder o ‘trigger LAWCA toverage, ws do not consider
the LEWCA. We'joih the Eléventy Cirouit i regching - - whétler his time aboard the Migg JACKIE being
this conchision, See Brockington v, Cortifert pyee, e, - shugleq from platform  to" platfiyrmy should be
903 F.2d4 1523, 1528 (12t Cy.: 1990): see also- © incleded jn determitiing whother- he speitt’ mord:
Zapata-Haynie Corp. v, Baimard, 933 F 34 256; 260 (4h: than a modicum of pig work time on navigaple
Cir. 1991 (ndtiing’ that the Plaintiff wag tpoe xﬁereb'{ Waters,

fortuitously ovet'water iphey hx‘s"'iiﬁuiy"‘o_odmré:-d'j) "

C [**23) Our qonqlusio‘n‘ today that the Supreme
We therefore hold that a Worker injured iri the coyrse’ Court would deny LiTfycy ¢ @ 6 a Warker injure

.

of his employmenit oy navigable waters jg engaged in  op vessél that he gy aboard kansimﬁg_m‘fonhimus!i;'

Matitime erployimient anid- ety the ‘Stats ‘tegy (210 5 pemisg s to 61911‘13?’ our cass law oiy thi qubject, Tlsrsid ﬁ
ouly if iy présence on he Walér at the time of injiiky jyng - ° A R -
néither- transiont gy fortuitous. The présence, however,of = 7 "Out decisions * jit THibodddiun 'y, Atfanyis: L
4 worker infitted o the water ahd whe Petforms a "oyt " Richfield Cy,, 580 F..?d"gﬂ th Cip; 1978); and
insubstantia]® arhount of his'Work: o navigapig Waters it " Bougheiuy v, Américcin Workover, e, 630 F.2q
neithiér transient nor forfijigys Though we decling to gog 1034 (5eh Cir, Unit 4 19839 (& banc), “wer:
today thé eivaot " ainongi g Work performance o " Gecided before'the Sipreme Cobrt announced jfs
’ navigable watopy sufficient 1o’ trigger LHWCA: ‘cSverage, |' decisioxrx n Director v, Perini and answered mosi'
instead leaving that task t6 the case-by-cage development ' ofthe questions confronting ig gt that time, -
for whick the conimon 1 50 well-suiféd, sae p ' R .
f,: %m”muszm}’;' .‘,”j,‘ F ;} ,l:,,;;,' ,%7; ;5,,?.2;'.'. - TFontenct v AWy e, 923 F.2d 1127 (5th iy,

Cob s , . s 1991), we held that a ‘worker who Spent 40% of hig
1986)' Cexi bancy adoptin case-By-case  foview to 4
dete ﬁfé doverage u(n dex thngones Adt), 'we will provide:  Worktime.on shore, 30% on fixed platforms and 30% on
Some b iding the o’ ug ghis on the mattey, - .. * . oit exploration [*909] and Pproduction vessels, wag

3 8ee Perini, 459 US. ar 324, 103 g, Ct.at 650 injured while on actual havigable waters, jn the course of

("When a2 worker is injured og the aoual  his employment.” I g 1130: Ouc holding today is

- Bavigable waters in the coutse of hiy einployment.  entirely congistent Wwith our holding in Fontenot_ given

on those waters, he sitisties the stafus requitement [**24] th substantial duties Fontenot had on navigable
ot B TR vt e -

First, the threshold amouat inust be greater fhan ar I Randalf v, Clieveon US4, Inc., I3 F.3d 838 (Gith
modicum of aotivity in order* [22] preclude  Cir 1994), the Petitioner's hughang was killed while
coverage to thase employees who arg merely commuting  attempting g transter - by swing Tope from 2 fixed
fom shore to work by poat, Also, the routine dotivity of  platformt v a vegge, Randall was 3. mecbanic who
agsisting in tying the vesgel to the dock angd loading or,  petformed ajf of his work: dutiey o a fixed platform and
unloading one's tools ang bersonal gear onto the vessel do ~ had: g assigned duties op Davigable waters. He wag

’
/

N—



" pavigable waters without

164 B.3d 901, ¥909; 1999 U,S. App. LEXIS 249, **24;
1999 AMC 125

simply - teangported 0 .and -from - his worksiation--8 -
- stationatypla&fonn»byboat.- T . )

 'The. Randall pavel read Foptenot 0 base coverage
ndss the LEWCA, solely "upon  Fontepot's .injury, on
egard to the extent of his dutles.
on navigable waters. ¥t therefore concluded that Fontenot
had decided.that workers injured while transiently or
fortuitously upon navigable waters.Bre covered by the
LIEWCA, Seo id, af 897. Beoatto the R
found itself bound by what it percgived as. this holding in

was covered by the LEEWCA. This court, gitting en banc,
of cour;nifi&noﬁ,.bound.by either Fontenot o Randall, As

. out . discussion above indicates, our; conclusion

workmen' who ore:[*+25]- aboard vessels fransiently of
fortritousty when they qustain injury ave not. covered by
the LHWCA is inconsistent- wite Rendall ‘s holding.
Randalt is therefore overruled. veo .

v.

.. Juidee PeMogs, in his. lssent, aegues fhat wa ignored.
s 104, Aonimens 1ot LEWEA, W 0308
i o, apeidmenjs, godifed o 2 USC. §
902(3)(4)-(F), for a reasom: They have nothing 10 do with
this case. The. amenql_mentszexchnde from goverage undex
the Act pptsons-.engaged n six separate, natrowly defined
types of employment. These Jnclude: olerical workers

. (Sgetion 9020)(4)% workers. at camps, testaurants, of

refail - outlets (Section 902(3)(B)); marina  workers
(Seetion 202(3)(C)); workers employed by vendors of
suppliets - (Seetlon 202B3)OM; aquacyiture workers
(Section 90203)(E)); and puilders . or repairers of
rocreational vessels Suction 902(3))). X 8 person, Who
would otherwise be covered under the' LHWCA docs the

and is covered by 2 state workman's dompensation act, he

i not covered: by the LHWCA. But Bienvenw's’

employment as 2 pumper/gauges does ‘nob-fit within any

. ofthe job descriptions listed in the amendments. ,

[¥*26] Both Judge Jones and Judge DeMoss argue
in dissent that unjess a worker devotes qubstantial timg to
jongshore duties (udge DeMoss suggests 30%), he
should not be covered under the LEWCA. Adoption of
such a rule would create serious problems. {First, such 2
rule is plainly inconsistent with Perini (worker injured on
ihe navigable water in the_course of his employment
satisfies the status req! iement), Tndeed, Jodge Jomes's
mein point is that Perini was wrongly*décided. Second,

imposing such a blanket requirement would overruss the.

detailed -provisionp‘ot" the 184 amendments, The very. -

dotailing of specific. job descriptions by Congress belies
eny speculation that Congress intended by - the
amendments any  such wholesale  withdrawal  of
compensation COVerage _ ecall that the exclusions under
the amendments demand coverage under state workets'
compensation. The digsent is silent about workers beyond
state territorial waters. Such workers to whom coyexage
under the LHWCA is not expressly extended by statute’
(such as the Outer Continental Shelf Lands® Act, 43
U.S.C. §§ 1331 etwed.) presumably will be-left without
cotmpensation, - S : :

S et R B RPN .

. Relatedly, Judge DeMoss [*#27] - acgues that our,
opinion in this case gonflicts ‘with this. Court's recent
opiaion in Green V: Vermlion Corp... 144 F.3d:332 (Sth,
Cir. 1998). In Green, Wo held fhat a worker in o hunting
camp . Was - pot, coyered under the LHWCA, The
distinction petween:the two cases js paten; Green was, &,
"oamp” worker, expressly excjuded .from coygmage by
Section 902 (3)(B); Bienvenn doos not fall within any of
Section 902's nartowly defined exclustons. .

. 910}, Indge DeMoss nexs akes the posiionthat,
the Suprems Conrt's gonclusion in Herb's Welding, Inc. v.
Gray, 470 U.S. 414, 105 §. Ct. 1421, 84.L, Ed. 2d 406,
(1985), that the oil field welder in that-cage was not.

" gngaged in' mantime _employment precludes Bienvenu's-
regovery under the LHWCA. He refuses to acknowledge
the distinction between a worker, injured on Jand and 8
worker injied on navigable water. The Cowt made i
becanse he fell outside of the. 1972, Amendments'

expanded coverage for shore side ‘workers, The Court

exprossly. held: "Ehis view, of ‘maritime employment’
does not preciude benefits for thasp whose injucy would
have been covered before 1972 benause [e+28) it

ocourred 'on navigable waters.™ 470 US. at 424 n. 10,

105 8.Ch. at 1428 n: 10.

By atguing Athat workers injured on navigable water
only. qualify. for LHWCA. coverage if they . perfosm
jongshore duties, Jadges Jones. and DeMoss fail to
recognize the long established principle that pessons
engaged in work: aboard vessels are engaged in maritime
employraent. Se¢ Gilmore & Black, The Law of

* Admisalty at 429-30. That principle underlics the Perini
Court's conelusion that workers engaged in the cowse of
their employment satisfy the "status” requirement, 459

H-00049
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164F.3d 901, %90, | 999 U.S,'App. LEXIS 249, #ag;
1999 AMC 1255

US a3l 103 8 Ct. at 644, Imposing such 3 duties togt
also direetly confliotg with the Supreme Cour's holding
in Penn. R, ¢, V. ORourke, 344 US 334 971, &d, 367,
238 C o302 (1953) (ses’ ‘discussion jn text, supta),
which the Coyrt refied on in Perin, Also, the Dissenty’
Proposed holding that gilfield Work aboard a vesgap i not
maritite employieit would megy that the hundreds of
oilfield workcers working on_drifling barges are not

tiins employees, In The Offihore Cy, v, Rabison, 266
24 769 (3th Cir. 1959), ing the hundveds of oayes that
29} Tollowed, we Beld that syop Workers qualify ag
sopmen und can recover upder the Jones Act and the
General Maritime Jay. The ﬁx‘sse:ntém' reasoning wonlg
lead to the anomajoys holding thai oilfie]q work aboard a
vessel is not atitime, otk if the employee spends fesg
than 30% of hig time Perforning thy work; yet a worker
who performs more than 30% of his work aboard a vesgef
isa Seaman, the' highést form of Taritime worker, See
Seas Shipping Co, Ing.", Serdol 28 U.S. 85, 66 8, Ct.
872, 90 1. Ed, 1099 (1945) (stevedoro elevated to status
of seaman for purpageq’ of suing shipowner for
unseaworthiness),

@ longshoreman, The "logic" of the Dissents" equating
tally & fort systen [**30] with a workers'
comipensatior scheme turas the fandamenaj Purposs of a
no-Hability, linsited-damage compensation scheme upside
down, Finally, ap en banc court i hot the Congress,

" For the reagons stated above, the Judgments bf the
BRB and AL) g RREV ) and the gage is
REMANDED'W thé AL for fixether Praceedings, -
DISSENT BY: EDITH 4. JONES; DeMOSS '
DISSENT o
EDITH H, JONES, Circui Judge, dissenting: -

Even though 1 must agres with tﬂe majority opinion
that we are boupd by Perini's general Interpretation of the
1972 amendmenty to the LHWCA, 1 disagree with thejr

conclvgion that Bienveny, an’ o] Pumper who spent hig
entire-" career maintaining ofl gug 888 equipment op
Production platf?pns Within Louisiang's three-mile fimit;

§'" Ses Longshororents ang Harbor Woikers'
', Compensation At § 20), .33 use § 902¢3)
i ("The tenit"emplayce! megng any person engaged
in " maritime employnient, including - any
‘longshoreman o othier Persoli” " engagei- i
loiigsharing: operations, * ang: any hathor-workep
" including o ship- repaitman, shipbuilder, and

" ship-breaker , , M) N '

.- Because mych light has been.sheg on this dobate by
the majority and dissenting opinions, I will frame

my views sucocinctly, [#432] First, 1 dccept that Perini
i Upon continued LHWC4, Coverage, inespective of
the 1972 mendment’s . definition of i
employment, for any worker. "injured whije performing
his job upon actual navigsble waters,” Perini, 459 US ot

equipment and tools, he was not mergly "tmnsieq!ly“
aboard and . thyg excluded from LHWCA coverage,
on whether LEw, "coverage extends 0 a worker
injured while ttansiently or fortuitousty tpon actual
navigable waters . <M Us 297, 326n.34, 103 5. Ct.

H-00050
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" DISPOSITION:

MCDERMOTT, INC» PETITIONER V. AMCLYDE AND RIVER PON
' CASTINGS LYD:

No. 92-1479

SUPREME COURT OF THE DNITED STATES

511 US. 202; 114 S, Ct. 14613 128 L. Ed. 24 148 1994 U.S. LEXIS 31225 62 US.LW.

{241; CCH Prod. Liab. Rep. P13,826; 1994

AMC 15213 94 Cal. Daily Op. Service 2727

48; 8 Flu. L. Weekly Fed, 5 5¢

94 Daily Journal DAR 52 83

January 11, 1994, Argued
Aprit 20, 1994, Decided

PRIOR HISTORY: ON WRIT OF CERTIORARI
T0 THE UNITED STATES COURT OF APPEALS

FOR THE FIFTH CIRCUIT.

979 F.2d 1068, reversed and
yemanded. -

SYLLABUS

_Wheit petitioner McDermott, Bt atterapted to use 8
crane putchased from respondent AmClyde © move an
offshore oil and gas production. platform, @ prong of the

AmClyde's fanlty design Of construction, by 2 defect in
the hook supplied by respondent River Don Castings,
Ltd,, of by one OF more of the three companies that

. . suppiied gupporting steel slings. McDermott brought suit

jo. admiralty against regpondents and the three “gling

Jefendants,” but gettled with the fatter for §.1 miltion. .

The case then went to trial, and the jury assessed

. wicDermott’s foss at § 5.1 miltion, allocating 329% of the -

damages 10 AmClyde, 8% to Rives Don, and 30%
jolntly to pefitioner and the sting defendants, Among
other things, the Disirict Cowrt entered judgment against

AmClyde for $ 672,000 (32% of $ 2.1 million) and

against River Don for $ 198,000 (38% of § 2.1 miltion).
Holding that the contract betweett MeDermott and

AmClyde precluded any recovery against the latter and

. that the frial judge had. improperly denied respondents’ -

motion to reduce the judgment against them pro tanto by
the seftioment amount, the Court of Appeals reversed the
judgment against AmClyde entirely and teduced the
judgtoent agalost River Don to $ 470,000, which it
computed by determining MeDermott's full aword tobe §
1.47 miltion ($ 5.1 million minus 30% attributed (o
McDermott/sling defondants), and thet by deducting the

$ 1 miltion. settiement.
Held:

The nonseitling defendants' liability sbould be
caloulated with reference o the jury's allocation of
proportionate yesponsibility, not by giving them 8 credit
fo the dotlar amount of the getflement. Pp. 207221

() Suppotted by @ consensug among maritime
pations, scholats, and judges, the Coutt, in Uniled States
v, Reliable Tyansfer Cow 421 U.S. 397, 409, 44 L. Ed. 2d
251, 95 8. Ch 1708, adopted ® role requirng that
damages o an admiralty suit be asgessed on. the basis of
proportionate ult when such a2 allocation can
reasonably be made. No compatable cousensus has
developed with respeot to the issue in this case. Although
it is generally agreed that ponsettling joint tortfeasors are
entitled to a oredit when the plaintiff gettles with one of
the other defendants, thete i a divergence of views about
how that credit should be detertnined, The American Law
Tnstitute (ALT) has jdentified three principal altexnatives

[P
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S11US, 202, % 114 5. cp 1461, %%, o
128 L. Bd. 2d 148, i 1904 U.S, LEXIS 3122 (-

for doing go; (1) pro tang Betoff with , right of statutory constraction case, did not address the question
contribution againgt e settling defendapg; 2 pro tansy Aatissue here or even involve 5 Settlement, and cqp be read
setoff without contribution; and (3) the “Proportionate a8 merely teatfirming the well-established Drinciple of
share approach," whereby the settlement diminigheg the  jointand Several liability, which was in no way abrogated
injured party's claim agpingt nonseifling tortfeaggrg bythe by Reliable . Transfer and ig not in tension wigh the

settling tortfengor, Pp, 207-211,

. : COUNSEL: Arden J. Lea argued the cause for petitioner,
(8) ALT Option 3, the Proportionate share pproach,  yyrup pirn on the briefs wag R Jeffrey Bridger,
est answers the question presenteq iy this cage, Option | ‘

is clearly inferior to the other two altemativw, because ¢ William K, Kelley argned the Gause for the Unjfe States
discourages settlement and Joads to Utnecessary ancillary g5 amious cyrize urging revepsal, With him op the brief
litigation, Ag between Options 2 apd 3, the Proportionate - wers Solicitor Generaf Days, Assistant Aftomey Generaj
share approach is mare congistent with the Propottionate Hunger, Acting Deputy Solicitor General Rneedler,
fault approach of Relighle Transfer, supra, because g Richard A, Old , and David v, Histchingap
litigating defendant ordinarily payg only fte Proportionate
share of the Jjudgment Canversely, Option 2, even when  Robert R, Couhig, Ir., argyed the ocduse for respondents,
sepplemented wigh hearings to determine the good fuith ~ With him on the brief was Thomas @ O'Brien, ¢
of the scttlement, iy likely to Joaq to inequitable

- apportionments of liabitity, contrary ¢ Reliable T;I':n.y‘ér. * Warren B, Doy, I, And George W, Healy 111
Moreover, although Option 2 sometimes seemg to better’ filed a'bdeffon. the Ma'ntune T:,aw A‘s:sooiatmn of
bromote settlement thay, Option 3, it Taust wltimately pe the United States % amicus ouriao EBIng reversal,
Seen to have no clear advantage in the; regard, since, . . ..
under the Proportionate share approach, factorsd;uch as JUDG ES: STEVENS, J., deliyered the opinion for a .
e parties’ desire jo ayoid fitigation COSES, fo reduge  “Memimous Congt, ‘ 'M}
Uncerainty, and g, maintain ongoing commercjal : )
refationships shoplq ensure nontrial dispositiong in the OPINIONRY; STEVENS
vast majority of cages, Similarly, Option 2 hag 5 clear OPINION

adopted withont fhe tequirement of 5 good-faith hearing, [“204) [F*+154) [**1463] JUSTICE STEVENS
delivered the opinion of the Copyt,

defendants, who might haye to pay more than their fuir. [***LEdHRlA] [14]Aa oonstruction acoident jn the
share of the damages, pp, 211-217, . Gulf of Mexico Bave rise to fhig admiralty opge, Iy
. ‘advance of tfal, petitioner, the plaintiff, settled with thyee

© Resl"’"“‘*fltﬂ' Argument  that the Proportiongte . the defendants for § | million, Respondens, however,
share approach violates the “one saisfction mle! hot seftle, and the oage went to trinl, A jury assegged
petitioner's Jogg n¢ g 2.1 million and allocated 329 of the
ages {0 respondent AmClyde and 38% to respondent
River Don Castings, L¢d, (River Don). The question
Presented s whether the ligbitity of ¢ nongettfing

sincs e Iy oonfins no  rigig mle  againgt defendants should pe caloulated wigg teference to the
Overcompensation, and, indeed, Revera] doctrines, sych ag ;

the collateral benefitg rule, Facognize that making
tortfeasors pay for the damage they cauge can be mare

impo than breventing Overcompensation, Tpe dpproach is the correot one,
argument that the Proportionate sharg approach {5
* inconsistent ity Ednonds v, Compagnie Generale I
Tmn.fatlantique, 443178 256, 61 L, kg 2d.521, 99 & .
Ct. 2753, ig also rejected, since Koy Wasprimarilya  Pefitioner MeDermott, Jno,, Purohased & speciaty

1-00096 -
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5117.8.202, #204; 114-5. Ct. 1461, ¥*1463;
128 L. Bd. 2d 148, ww EJFR1A; 1994 1.8, LEXIS 3122

designed, 5,000-fon crane from AmClyde. I ‘When
petitioner [#205] first uged the crane in an attempt o
move an ofl and gas production platform - the “Snapper
deok® — from a barge toa strgoturat-steel bage affixed to
the floor of the Gulf of Mexico, 8 prong of the crand's
pain hook broke, causing massive damage to the dock
and to the orane itself. The malfunction may fiave been
caused by petitioner's pegligent operation of the crane, by
AmClyde's faulty design ot construgtion, by 8 defect in
the hook supplied by River Don, or by one or more of the
three companies (the "sling defendants”) that supplied fhe
supporting steel slings. ? ‘

A *AmClyde," formerly known a8 "Clyde Tron,"
is a division of AMCA. International, Tnc.
9 'The three ghing defendants, gometimes also
deseribed a8 the rgattting defendants,” Were
- ‘ntesoational ‘Southwest Stings, Tne., British
Ropes, Lid:} and Hendrik Veder B.V.

* Juvoking the federal courts jucisdiction under 28

 UsC §§ 1332 and 1333(1), 3 petitiones Brought suit

against -AmClyde and River Don and the three sling
defendants, The complaint sought & recovery for both
rr1464] deck damages and crane damages. On. the eve
of triat, petitioner entered info-a gettlement with the sling
defendants, To exchange for $1 million, petitiones agreed
to dismiss with prejudice jis claims against the- sling
defondants, to selease them from all liabitity for either
deck ot orane damages, and to inderonify them against
any confribution. action. The trial judge later ruled that
petifioner's claim for crane damages qwas barred by Bast
River 8. 5. Corp. V. Transamericd Delaval Inc. 476 US.
858, 90 L. Ed. 24 865, 106 8. Ct. 2295 (1986).

3 Sectlon 1333(1) provides: e district cousts
shall have original jurladiction, exclugive of the

_ courts of the States, oft (1) Ay civil case of
admiralty of maritime judsdiction, gaving fo
suftors in all cases all other remedies © which
they are ofherwise entifled”

Jn its opening gtatement  af trial, petitioner
MeDermott npecepted vesponsibility for auny part the
slings played in causing the demage.” 4 pMeDermott, Inc,
y. Clyde Iron, 979 F.2d 1068, 1070 1*206} (CAS 1993).

s {r+*155) in answer 10
gpecial intetrqgatoﬁes, allocated responsibility 3mong the
respeotive parties: 129% to AmClyde, 38% to River Don,
and 30% joinity to MeDermott and the sling defendants. 5

The court denied 8 motion by respondents 10 reduce the
judgment pro tanto by the § 1 million setilement, and
entered judgment against AmClyde for 672,000 (32%
of § 2.1 miltion) and against River Don for § 798,000
(38% of § 5,1 million). Bven though the sum of those
judgments plus the gettiement proceeds exceeded the tofal
damages found by the jury, the District Court concluded
that petitioner had not received 2 double recovery
because the seftiement had covered both cran® damages
and deck damages. 6

4 MoDermoits motive in, taking upon itzelf
responsibility for the stiog defendant's fault 8 -

prevent & contribution. aotion against the sling
defendants and thus relieve MoDermott of its
indennity obligation.

5 The special intesrogatory greated MoDermott
and the sling defendants as 2 single entity and
called for a percenfage figure that covered them
poth, This coibined  treatment reflect
MoDemott's acoeptance of responsibility fot the
damnges caused by the sling defendants.

6 The triel judge also noted that "to hold as the
defondants request would result in the settling
defendants, who were at the most thirty percent
(30%) responsible for the accident (10’ geparate
contiibutory negligence, if any, finding was made
a8 to MoDermott), paying One Million Doliacs (3
1,000,000.00) while the defendants who insisted

on 4 trial and wete found to be seventy percent

(10%) tiable would pay Four Hondred and
Seventy Thonsand  Dollars & 470,000.00)
etween them. That is wnjoet . .+ App. to Pet.

for Cext, A-52 0 A-53,

The Comrt of Appesls pold that a contractusl
provision preciuded any recovery against AmClyde and
thet the twial judge had. improperly denied a pro fanto
gettlement  credit. 1t roversed the judgment against
AmClyde entitely and teduced the judgment against
River Don.to § 470,000. & areived at that fignee bY

two caloulations. Fiest, it determined
petiﬁonet‘s ngull damagefs] award is § 1.47 miltion (§ 2.1
milfon  jusy verdiot  less 30% atirbuted 0
MeDexrmott/sling defendants)" 979 F.2d at 1081, Next, i
deduoted the *$ 1 million recetved in setilement to reach.
2o § 470,000, Ibid, It treated this figure as the
maximum that could be recovered from the nonsetiling
defondants, Because it was less than. River Don's liability

1-00087
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511 U8, 202, %207, 114 8, Ct. 1461, “*1464;

128 L. Bd, 2d 148, %4155, 1004 (16 LEXIS 3123 £
: "‘e::-,*:i“)
as found by the Jury (38% of § 2.} million or 3 798,000), Matitime nationg and the views of respected scholars ang
it directed the eniry of judgmeng against River Dop in that Judges, See id, at 403-405, No comparable consensus hag
amount, [big . veloped with respeot g, the jssue in the gage before ug
today, It generally agreed hag Wwhent a plaintify settlos
Because we have hot previously oonsidered how g with one of sevetal Joint fortfeasors, the tonseftling
settlement with Jesg they, all of the defendanty jn an defondants are entitleq fo a oredit for mar settlement.
admiralty cage should affect ihe liapilily of nonsettling There s, however, » divergence AMOng  respected
defendants, and beeayge the Courts . of Appeals haye scholats and judgeg about how that oregis shouid pe
adopted different approgohey o this importang OO, detormined. Indeed, the Amerigay Law Institue (ALIy
We grantod certiorari, 509 v/, g3, (1993, hag identified thyee principal alternatiyes and, agger noting
' that "each hag jts drawbacks and no ono is satisfactory, v
I ’ decided no¢ (o take & pogition on ihe jgsye, Restatemany
Although  Congrogs g snaoted  signifionnt  (Second) of Tors ¢ 2864, pp. 343-344 (1977). The ALY
legislation in the field of admiralty law, 7 none of those  desoribes the three altormatives ag follows:
statutes provideg U with any "nolio Suidance” o .,
impoges any limit on oy authority tg thsl?ion the rle that ,"(1) The m-ox'xey paid extmguxsf.xes any
Will best answer e question Preseated by this ogge, claim that the uwed party hus againgt ﬂfc
[*1465] Sco Mlles v, dpey pgpps Corp, 498 U5, 19, e oased s the amount of pig
3% 12 L Bd 2d 275, 111 5, ¢y 310 (1990). W are, onpng  oltim againat fhy qgper
Revertheloss, in familiar aers becange "the Tudiciary fortfeasor ctched by orediting e
hes tradigy onally taken the lead In fomulaﬁng flexible 8mount received; byt the transaction doeg
and fair remediey in ghe law maritime, [pyyg0,s States pot affeot 2 olaim for conttfbution by
Reliable Tansfer Co,, 427 175, 397 409, 44 I, 5q 27 b e (ortfeasor who has pai moro than .
251,958, 1. 1708 [*156] (1975, h;a; :guitable share of the obligation,” z, s
at 343,
: 7
7 Ses, a &, Longshore gnd Harbor Workepy! , .,
Compensation Act, 33 75, g 901-950: Death "®) The money paig extinguishes
o e High Seas Act, 45 175, gy 761-768; ::r‘t’; i d"i“;"c ;‘i‘n‘l"“folzﬂfoﬁfn ‘::tfz-:l“‘:;‘
' Public Vegselg Act, 46 U5 ¢ 5§ 781-790, another tortfongas who has Paid more thay
In the Religble Transfer oase we deciged to abandop his equitable shars of the obligation and
& rule that had beey followed for oyer 4 century in seoks  contribution, Bid, (As in
nssessing damages when pog batties to 4 coftigion gro g alternative (1), the amount of the injured
fault. Wo replaced the divideq damages rule, which party’s olaim againgt he other tortfeasorg
required an equal division of property damage whatever is caloulated [*209] by subfracting the
the relative degreq of fault may have been, with g rufe Amount of the  setfloment from the
fequiring that damages pe assessed on the bagiy of - Plaintiffls damaggs,)
roportionats  fayls When such gy allocation gap " sy
feusonably be made, Although the ol ryje avoided the . '3) The maney paig extinguishes any
difficulty of debexmiuiug' comparative degrees of [*208] olaim that the Injured paxty h?s against the
negligence, we concluded thas i wag "unnecessarily feleasod tarlfe?sor and also dunirds[hes the
orude and fnequitabje" and that "potenia problems of claim that the injured Pty has againat the
proof in some cageg hardly raquire adherence to gp other fortfeasors by the amount of ghe
irohaio s it ules i i oqgus, g, o 407, Thu the e dhato of the obligation of the
interest in cectainty and simplioity served by the old rye teleased fortteasor,” I, of 344, .
was outweighed by interest in faithess promoteq by
the proportionate fault rufe,

) ) 8  The three alfernatives sketched by the ALL
["*LEdHR?) [2j0u, decision jn Religpse Transfer sorrespond to three detajfoq model Aots proposed

I
was supported by z consensug among the world'y by the Nationa] Conferenge of Commissiones og RN
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Uniform  State  Laws. Uniform Copfribution  bowoveX, made a different (#211] calculation. Begause
Among Tortfeasors Act (1939 Act), 2 U.L A McDermott "gccepted :egponsibility for any patt the sfing
- 57-59 (1975) (AL Option 1); Revised Uniform played in causing the damage,” 979 F.2d at 1070, the
Contribution  Among Tortfeasors Act (1955  Court of Appeals reated the 30% of Jigbility apportioned
Revised Act), id, of 63-107 (ALI Option 2% to "McDermott/sling defondants” ag if that 30% had been

Uniform Comparative Fault Act (1977 Act), 120. caused solely by McDermoit's owi negligence, ., at

f. A 45-61 (1993 Supp.) (ALY Option 3), 108L The Coust of Appeals, therefore, gave River Pon a

Although the tree ALL options are the most  double oredit figst reducing the total loss by the

plausible, 8 pumber of ofhers 81e possible. Sa, for MoDermott/sling defendants’ proportionate share and

exaraple, 1o addition fo arguing for the pro tanto then applying the full pro tanto reduction to that amount.

‘ pule, respondents suggest that we consider a sule This double credit resuited in an award of only § 470,000

~that allows the- nongettting defendants 0 elect (8 21 million minus 30% of § 2.1 million mions $ 1

-pefore trial either the pro ftamo Of e  miltion). 2

proportionate share mle. Although respondenis '

i:olaim, support fo thels proposal in Texas and New

*ork statutes, fhoso atatutes enact regimes quite “proportionate share .?PPWCW' fo denote ALL

difforent from that proposed by respondents. Option 3. We have deliberately avoided use of the

Texas Civ. Prac. & Rem. Code Ann. § 33.012(0) torm "oro rate," which is often. used fo desoribe

(Supp. 1994) (ponsettling dofendant can choose this .approaoh, see, & 8o T." Schoenbautt,

pro fanto xule or reduction of damages by fixed Admisalty and Masitime Law § 415, p. 153

proportion. of tota) damages without tegard t0 (1987), because tha term is also used t0 describe

 Selutive faul; . ¥, Gen. Obliz Law § 15-108 an cqual allocation among all defendents without

[ (MoK inney 1089) (pro tanto rule or ptoportionate regard to thele relative responsibility for the loss.

u{w.,) . ghare rule, whichever favors ponsetling Ses In re Masters Mates & Pilots Pension Plan
Lry” defendants), We axe nwilling to consider 8 rule and IRAP Lifigation, 957 F.2d 1020, 1028 (CA2

. that has yet fo be applied in a0y jurisdiction. 1992); Silvet, Contribution Under the Seouitles
Acts: The Pro Rata Method Revisited, 1992/ 1993

Ann, Survey Am. L. 273, Others have used
' . different terms t0° describe the approach. adopted
{e*¥157) {x+1466} [ LEJHR1B [1B]The jere, Ibid, ("proportionate tethod"); Kormhanser

9 fo this opinion, wo mse the phease

first two ‘alternatives involve the kind of "pro fanto" & Revesz, Settlements ‘Under Joint and Several
credit that respondents Urge us to adopt. The difference Liability, 68 N L. U, L Rev. 427, 438 (1993)
petween the two yersions of the pro tanto approach Is the ("apportioned ghare set~off rule"); Polinsky &
recognition. of 2 right of contribution against 8 geitling Shavell, Contribution and Claim Reduction
defendant in the first but not the gecond, The third Among Antitst Defendants: An Eoonomic
alternative, supported by petitioner, involves & oredit for Analysis, 33 Stan, L. Rev. 447 (1981) (“claim
the seitling defendants' "propostionate ghare" of reduction). _

responsibility for the total obligation, Under this
approach, no suits for contribution from the sefiling
defendants are permitbed, nor afe they necessary, hecause . '
the nonsotiling defendants py 20 ‘more than their share [ LEARRIB] (28]

of the judgment. {0 Tt might bo thought that, since AmClyde is

(210} ["“"*LE&HR?’AI- [3A]The proportionate jmtnune from damAges, River Don's fiability

" . shate approsch ¥ would make River Don respousible for should be § 147 million (McDermott's $ 2.1

precisely ifs ghare of the damages, $ 798,000 (38% of § miltion lsts minus 30% of § 2.1 miltion, the share
5.1 million), 10 A simple application of the pro fanio of lighility aterfbuted to the settling defendants
approach would allocate River Don § 1.1 miltion i ~ and MoDemott). This caloulation. would make
damhages (5 2.1 miltion total damages mious the $1 River Don. fesponsible not only for iis own 38%

miltion settlement). 1 The [r**158] Coutt of Appeals, share, but also for the 32% of the damages
) allooated by the jury AmClyde, This result
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could be seen pg mandated by principles of Joing
and  severa] liability and by Edmonds v,
Compagnie Gengrajs ﬁamatlmthue, M43 Ug,
256, 611, B 24 521, 99 8 Cz 2753 (1979), See
infra, at 220.221, Nevettheless, MeDermott by
ot requested thag River Dop pay any more fhay
its 38% share of the damages, AmClyde ig
immune from damages becange js confract with

settlemont in advance of any tort claims, Viewed
a8 suoh, the Proportionate credjt i this case
properly takes into dccount both the 309 of
liability apportioned fo- he settling defondants
(and McDexmott) and the 329 allocated to
AmClyde, ‘This leaves River Doy with $ 798,000
or 38% of the damages,

11 For simplieity, we ignore AmClyde, which
Was found to be jmmuye from damages by the
Court of Appeals, Jd, o 10751076, No party
appeals that holding, Although AmClyde spent a

be inoluded in e caleulation of jtg liability,
12 Whether the Court of Appeals comxectly
applied the pro pums, rale in the confext of
MeDemmott's acoeptance of tesponsibility for the
sfing damages g 5 difficuft question, Fortunately,
- since we adopt the Propartionate shaye approach,
" we need not answer ¢,

397, 44 L. B4 4251, 95 & Ct, 1708 (1973), promotion
of settlement, and Judiciat economy, AL Option 1, pro

JHR3B; 1994 US. LEXTS 312

share of liability, the other defendang (or defeudnnts) can
sue the settling defendant for contribution, The settling
defendant thereby foses e benefit of iy favorable
sefilement, Iy addition, the clajm for contribution burdeng
the courts wig additional litigation, ‘The plaintiff cap
mitigate the adverse effagt on settfement by Promising to
indemnify the settling defendant against contribution, ag
MoDetmott did here, Thig iademniiy, wihile temoving the
disincentive o settlement, adds Yet another potenig)
burden. on the coutts, ap indemnl'ty action betweey the
seitling defendant and plaintiy

13 Uniform Conkribiytion Among Tortfeagorg
Act § 4 (1955 Reviged Act), Commissionerg!
‘Comment, 12 7, L A 99 (1975); Komhayser &
Revesz, 68 Y. U L Rev, g 474 Polinsky &
Shavell, 33 Stap, L. Rev,, at 458.459, 462, 463,

other  defendants, See  Uniform Contribution
‘Against Tortfeasors Aot §1d), 120U 1, A, 63
(1975); Uniform Comparative Fauj Act § 4(b), 12
U L A 5¢ (1993 Supp.); Restatemens (Secong)
of Tores § 8864(2) ang Commeny f; Pp. 337, 339
(1977).

The choice between ALT Options 2 apd 3, between
the 1o tanto rule without contribution agpingt the setti;
tortfeasor and the Proportionate shaye approach, js Jegs
clear, The Proportionate shage rule i moge consistent
with Refiable Transfer, becauge g litigating defendant
ordinarily Pays only jg Proportionate ghaye of the

deviationg from the equitable
apportionmeng [*213) of damages wil] pe comron,
becanse settlements seldom tefleot an entirely acoyrate
prediction of e cufcame of g trjg). Moteover, fhe
settlement fignro g likely t0 be significantly ogg than the
setiling defendangs equitable share of fhe loss, becange
seftlement reflects ¢he ureertainty of triaf and provides
the plaintiff wigh 5 "war ohest" wih which to finance the

and have required "good-faith hearingg" g 4 romedy, 15
When such hearingy are Tequired, the Settling defondagt i

R
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protected against coniribution actions only if it shows
that the seftlement is a fair forecast of its equitable-share
of the judgment. 16 Nevertheless, [**14681 good-faith
hearings cannot fully remove the potential for inequitable
allocation of fiability. 17 pigst, to serve their protective
function effectively, such hearings would have to be
minitrials on the merits, but in practice they are often.
quite cursory. 18 )ore fundamentally, evert if the judge at
a good-faith heating wexe able 0 make a perfoct forecast
of the allocation of linbility- at tral, there might still be
gubstantial unfairness when the plaintiffs guceess [*2141
at frial fa uncertain, 19 Tn sum, the pro fanfo approach,
even ‘when supplesented [**¥160] with good-fuith
hearings is ikely lend to inequitable apportionments
of liability, contrary to Rellable Transfer.

14 Suppose, for example, that 8 plaintiff sues
two defendants; each -equally responsible, and
gettles with one for $ 250,000, At trial, the
non-settling defendant is found liable, .and
pleintiff's damages are gssessed at § 1 million.

Under the pro fanio rule, the nonsettling

defendant would be lisble for 5% of the damages
(¢ 750,000, which is $ 1 mill
250,000). ‘The litigating defendant s thos
responsible for far mére than its proportionate
share of the damages. It is also possible fot the
pro taito rule to result in the nonsettlor paying
fess than its apportioned ghare, if, a8 in this case,
the settloment is greater than the amount lafer
determined by the cout to be the seftlors'
equitable share. For a more complex example
illustrating the potential fot unfaimess under the
pro tanto ule when the parties are not equally at
fanlt, see Kornhausex & Revesz, 68 N. Y. U. L
Rev,, at 455-436 (pro tanlo rule can lead o

defondant responsible for 75% of damages paying -

only 37.5% of loss, while 25% responsible
defendant pays 3 1.25%)

15 In re Masters Mates & Pllots Penston Plan
and IRAP Litigation, 057 F.2d 1020 (CA2 1992);
iiller v. Christophev, 887 F.2d 902, 906-907
(C49 1989); Tech-Bilt, Inc. v Woodward-Clyde
& Assocs., 38 Cal. 34 488, 698 P.2d 1 59, 213
Cal. Rptr. 256 (1983); Uniform Contribution
Among Tortfeasors Act § 4 (1953 Revised Act),
12U, L. A. 98 (1975) (enacted a5 gatute law in
19 States, 12U L A, 81 (1993 Supp.))-

16 Tech-Bilt, Inc, 38 Cal. 3d at 499, 698 P.2d at
166, Miller, 887 F2d at 907; In re Mastets, 957

F.od at 10313 but see Noyes % Raymond, 28
Mass, App. 186, 190, 548 N.E:2d 196, 199 (1990)
(judge in good-faith Tearing should not serufinize
the settlement amoun, but merely fook for
weollusion, ftaud, dishonesty, and other wrongful
conduct®). ) :

11 Frankiin v. Kaypro Cotp. 884 F.2d 1222,
1230 (CA9 1989).

. 18 Tech-Bilt, 38 Cal, 3d at 500, 698 P.2d at 167
("The determination of good faith can be made by
the coutt on the basia of affidavits"); TBG Ino. v,
Bendis, 811 F. Supp. 5§96, 605, n. 17, 608 (Kan.
1992) (no “roind tefal" required; gettlement amount
is "best available measure of liability").

19  Suppose again, 6s In footnote 14, that
plaintiff sues two equally oulpable defendants for
$ 1 miltion and seitles with one for $ 250,000, At
the good-faith heating, the gettling defendant
‘persuasively demovstrates thet the settlement is in
good faith, peosuge it shows that its share of
fiability is 50% and that plaintiff has only a 50%
chance of preveiling at i¢ial. The settletnent thus
reflects exactly the settling defendant's expected
Hability. 1f plaintiff prevails at trial, the
ponsettting defendant will again be tiable for 5%
of the judgment everL though its equitable share i3

* only 50%. The only way to avoid this inequity is
for the judge at the good-faith hearing to disallow

" any seftlement for less than. § 500,000, that is, any
gefilement  Which takes into account the
uncertatnty of recovesy. at trial, Such a policy,
however, cares 3 gave gost. It would make
seitlement extraordinatily difticutt, If not
impossible, in most cases, As a result, svery
jusisdiotion that conducts a good-faith inguiry into

the uncertainty of recovery at wial. Miller, 887
F.2d at 907-908; Tech-Bilt, 38 Cal. 3d at 499, 698
© p.2d at 166, TBG Ino,, 811 F, Supp. at 600

_ The effect of the two rules on gottlements is more

ambiguous. Sometites the pro fario approach will better
promote gettioment, 20 This beneficial effect, however, is
3 consequence (#215] of the inequity discussed above.
The rule encourages gettlements by giving the deforidant
that settles first an. opportunity 1o Py less than its fair
share of the damages, thereby threatening the nonsettling
defendant with the prospeoct of paying more than its fair
ghare of the loss. BY disadvantaging the paty that spurts
gettlement offers, the pro tanto tule puts pressure on all
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defendants to gettle, 21 While: public policy wisely
encourages Settlements, snch additional pressyirs ¢, setile
is unnecessary, The parties' degire 1o avold litigation
costs, to reduce uncertainty, and o maintgin ongoing
[**1460] sommercia] telationships i sufficient to engure
nontrial dispositions jn the vagt majority of cageg, 22
Under the proportionate share approach, such factors
should ensure » similacly high Seftlement rate, The
additional incentive to settlement provided by the bro
fanto rle comes at foo bigh a price iy ufairness, 23'
Purthermore, [**161) any conclusion that the pro

and that there pee only two defendants,
addition, Suppose  everyone agrees that the
damages are § 200, that if one defeudant i found
liable, the other one will also be foupd liable, and

that if the defendants are liable, each wijf he

apportioned 50% of the damages, And Suppose, ag
frequently happens, that the plaintift js more
optimistic about hig chances of prevailing than the
defendants;  Plajntife thinks

kis changeg of

under the Proportionate getoff tuls, settlement ig
unlikely, because the Plaintiff would be reluctang
ta acoept less thag $ 30 (60% times 50% of $ 100)
fom egoh defendanf, Whereas neither defondant

Pro tanto rule, the plaintiff would he willing to
accept 8 § 25 settlement offer, because he would
"beliove he had 5 60% chance of recovering § 75
(8 100 minus the $25 settlement) at frigf from the
other defendane, Accepting the $ 25 settlement
offer would give the plaintiff an expected
recovery of § 70 (§ 25 plus 60% of g 75), which is
more than the § 6o (60% of $ 100) the Plaintify
would ‘expeot if he went to trial againge both
defendants, For A more thorough discussion of
seftlement under he pro fanto rule, gee

Komhayser & Revesz, 68 ¥ v U L Rev, o

447465,

21 See ¥, Hovenkamp, Economios and Federa]

Antlirust Law § 14,6, P 377 (1985), Summarizing

Easterbrook, Landes, & Posnet, Contribation .
among  Antikyst Defendants; A Legal . and

Eoonomip Analysis, 23 J, Layw & Econ, 33§,

353-360 (1980),

Less than 5% of oages filed in foderal Goyr
end ‘lin feig], Administrative Office of United
States Courts, Annnat Report of the Director, 186,
217 (1991) (Of 211,713 civig cases terminated
between July 1, 1990, and June 30, 1991, only
11,024 involved trialg), Although gome of the
nontrial terminationg are the result of pretrial
adjudications, such & Summary judgmenty g
contested motions to dismiss, the byl of the
nontial ferminations refleat settlements, Kritzer,
Adjudication to Settfement; Shading in the Gray,
70 Judicature 16 1, 163-164 (1986).

23 United Sigtes v Reliable Trangfer Co., 421
Us. 397, 408, 44 L. E4 2d 251, 95 & Ct. 1708
(1975} ("Congestion in the courtg cannot fustify 5
legal rule that produces unjust resnty g, litigation
simply {0 slcoUrage  speedy out-of-court
dccommodations"),

24 An excellent disoussion of the effeot of the
vatious ruleg on seftlement 15 Kombauger &
Revesz, Settlement Under Joint and Severa)
Liability, 68 a; Y UL Rev. 427 (1903). ptrer

the defendanty being found lisble at giag are
“independeng® op "correlated,” they concludg that
"neither ryle iy cansistently better fhap the other,”
M, at492. 1y addition, in comparing the pro sz,
and proportionate share rules, they generally
assume that the pro fansy rule is implemented

inducing settlements thay (he apportioned [f, ¢,
Proportionate] shace set-off rule Jy, at 476,
Moreaver, the Pro tanto rule coptajng g Unigue
disincentive to settlement in cases, like thig one,
in which the settlement covery ot ifemg of
ge than the litigated Judgment, MeDermott
argued that the settlement covered damage both £,
the crane and to the deok, whereay the Judgment
against River Doy related only to the deck, The
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Court of Appeals refused to appostion the
geftlement betweent deck damages and erane
damages and t0 credit River Dont only with that
portion related to deck damages. 979 F.2d at
1080. This yefusal to gpportion will greatly
discouage getiloment, because partles  like
MicDemott will be unable to recover their full
damages if they geitle with one party.

The effect of the tWO mies on judicial econormy is
also ambiguous. The pro tanto. tule, i adopted without
the requirement of a goad-faith nearing, would be easier

to administer, because the rolative fault 25 of the settling

defendant would pot have to be adjudicated either at 8
pteﬁmindty hearing or &t trial, Nevertheless, because of
the laxge potential for \nfaimess, no party o amicus in
fis suit advooates the. pro tanto rule untamed by
good-faith hearings. Once the pro tanto qule 18 coupled
with & good-faith, heating, however, it is difficult o

[¥217] be defermined. Under the pro fanto approach, the
seitling defendant's share of xespongibility will have to be
agcertained at @ geparate, peetrial hearing. Under the

judicial time only if the good-faith tearing is quicker than

other hand, there is reason to betieve that reserving the
apportionment of liability for trial may gave more time.
First, the remaining defendant (OF defendants) may seitle
vafore trial, thus making any determination of relative
oulpability ynnecessary. In addition, the appottlonment of
datmages required by the proportiona ghare tule may
require little or Ko additional trial tme. The parties will
often need to desctive the getiting defendant's role in

Fucthermote, # dofendant will often argue the Yempty

 heit" 10 the hope of convincing the jucy that the settling

was exclusively responsible for the damage. The
pro tanto rule thus has o olear [F*¥1621 advantage With
respeot O judicial sconory:

95 By refening to the relative fault of the pasties,
we express 1o disapproval of the lower pourts’ use
of relative #eausation” t0 allocate damages. See
979 F.2d at 1081-1082, '

26 A further cost of the pro fanio rule would be -

" jnonered in.cases in which the settlement covered
ore itens of damags than the judgment, See 0.
24, supra. TO avold discouraging settiement, the
judge would have to figure out what proportion of
the settlement related to damages covered by the
judgment and what percentage telated to dameages
covered only by the settloment. Presumably this
“allocation would be done bY compating the
gettling defendant’s liability for the damages to be
covered by the judgment 0 those not 80 sovered. .
Ascertaining the liability of a gottfing defendant
for damages not othorwise litigated at {rial would
bo at least a8 difficult as 980 ertaining an absent
defendant’s responsibility for damages already the
subject of litigation.

Tn sum, although the arguments - for the two
approaches are slosely matohed, we 8% pecsuaded that
the proportionate share approach is guperior, especiatly in
its consistency with Reliable Tyansfers

2181 IV

Respondents advance (WO additional asguraents
against the propotfionate share approach: that it violates
the "one satisfaction rule" and that it is inconsistent with
Edmonds V. Compagnie Generale Transatlantique 443
U.S. 256, 61 L. Bd. 2d 521, 99 8. Ch 2753 (1979).

gatisfaction rule" barred & plaingiff from litigating against

one joint torifeasos if he had settled with and released
another, 27 This version of the one safisfaction rule has
been. thoroughty repudiated. 28 Respondents do not ask

“iriotuess, but rather in the milder form in. whioh some
courts sdll invole it to reduce @ plaintiffs resavery
against 8 nonsettling defendant i, order to ensure that the
plaintiff does not seoure more than necessary o
compensats him fo his loss, 27 As prefiminary muattets
it is far from olear that there Was ony danger of
supercompensato:y damages here. First, there is the
question of the ctare damages, wiich were not caveted
by the judgment ageinst River Dot Tn addition, evet

plaintiff's losses at § 2.1 miltion. Plaintiff received 81
million in settlement from the sling defendants, Under the
proportionate ghare approach, plaintiff would receive &1
additional § 798,000 from. River Don. In total, plaintif
would tecover only 3 1,798 million, ovex $ 300,000 fess
than its damages. The one qatisfaction rule comes into
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play only if one Assumes that the percey share of liability i one defendant giveg other defendants no clajm ¢o
apportioned o McDermott and the sling defendanty teally . pay fesg than their Proportionate share pf the total fogg, Iy
tepresented MeDermoty's conttibutory [*219) Tault, and fact, one of the vittues of the Propottionate ghare ryje is

receive more thay the percentage of the ot loss litigating defendant's linbility dependent on the amount of
allocategi to the defendants, here § 147 million (70% of§ g settfemnent nogatiated by otherg withous regard to jtg
miillion), i i

2.1 mi Interesty,
27 Conway v, Potisville Union Traction Co, 253 [***LEdHR4B] B -
Pa. 211, 97 4, 1058 (1916); Rogers v, Cox, 66
NJL 432, 50 4, 143 (1902); W. Prosser, Law of 30 SecdF, Harper, F, Tames, & 0, Gray, Law of
“Totts § 109, pe. 1105-111) (1941), : Torts § 2522 (2d ed, 1986) (injured person cap
W. Keston, D, Dobbs, R, Keeton, & p, recover fulf damages from tortfeasor, even when
Owen, Progger and Keeton on Law of Torts § 49, he hag already been mads whole by itsurance or
PP. 333334 (5th ed, 1984); Restatereny (Second) other Fompensatory  paymengy, Restatemeny
of Torts § 885(1), Commeny B, at334, : - (Second) of Topgs § 9204(2) (1977), The one
Rose v, Associeq Anesthesiologiys, 163 satisfaction rule ange applied to Compensatory
: US. 4pp. D,C 246, 501 F24 806, 809 (C4bc bayments by notparties g¢ well; thug Preventing
i 1974); Sanders v, Coa Minicipal Finance, 439 or diminishing recovery 1 fany situations
i NE24117, 120 (nd. dpp, 1986), which the collateral benefity ntles would noy
bermit fuil Judgment against the tortfeasor, W,
[***LEdH'R‘tA] [4A]Bven if the Court of Appealg Prosser, Law of Totts § 109, pp. 1105-1107
were correct in finding that the' proportionate share (1941),
approach, would Overcompensate McDermott, we would S,
not apply the one satisfaction ruls, The law containg no (‘;"?“’k"

overcompensafion, n this oage, A0y excess recovery iy ULS. 256, 67 L, Ed. 2d 521, 995, 1, 2753 (1979), In that
entirely attributable to the fact that the sling defendants tase, we refused to redice the Judgment against
may have mads an wyige settlement. % scems probysle shipowner by the Proportionate falt atteipugeq g, a
that in most cases i whigy there is a partiaf Settlement,  stevedore whoge liability was fimigeq by the
the plaintifr j more apt to accept lesy thay fhe Longshoremen's and Hatbor Waorkers! Compensation A ct,
Proportionate share thas the jury might later aggegg against  Instead, the Court allowed the plainiff to collect from the
the settling defendant, becapge of the uncertainty of  shipowner the entirety of his damages, aftey adjusting for
Tecovery at fhe fime of settlement negotiations and  the plaintiffs oy negligence, There 1 1o inoonsistency
because fhe firss settlement notmally fmproves the  between that result and the fule announced in fhs
Phaintiffs litigating posture agajinst the nonsettlors, In  apinion, dmons was primarily o Statutory construction
 such cases, the entite burden, of applying g Propottionate  case and relgted to specia] interpretive questions poged by
~ share rule would rest on the Plaintiff, and the interest in  the 1972 amendments to the Longshoremen'y and Harbor
avoiding overcompensation would g absent. More  Workers' Compensation Agt. Both bartles acknowledge
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giult approach. Hefmonds, 443 US. at 71-272, m. 30. 10
addition, s the Commissioners ox Uniform State Laws
have noted, there is no tension between joint, and several
Jiability and 8 proportionats ghare approach o
gettloments. 31 Joint and several jability applies when
there [¥221] has been 8 judgment against multiple
defendants, It oan result in ong defendant's paying more
than s appottioned ghate of liability whett the plaintiffs
recovery from other defendants js limited bY factots
peyond the plaintiffs conrol, such as @ defendant’s
insolvency. When the limitations of fhe plaintffs

innooent plaintiff, responsible for the shorifall Ibid. 32
Unlike the rule in. Edmonds, the proportionate ghare Tule
announced in fhis opinion applies when there has been &
geittement, Tn suoch cases, the plainttff’s recovery against
the settling defendant has been Hmited not by outside
forces, but by its own agreement 10 gettie. There is no
reason to allocate any #1472} ghortfall to the other
defendants, who Were not parties to the setilement. Justas
the other defendants are pot enfitled to 8 reductton in
Hability when the plaintiff pegotiates 2 generous
settloment, 888 supra, 511 us. at 219-220, 80 they are
not required ghoulder disproportionate Jiability when
the plaintiff negotiates & meager one.

31  Uniform Comparative Fault Act § 2
Comment "oint and Several Linbility and
Baquitable ghares of the Obligation," 12U, L. A
51 (1993 Supp.)- '

33 Seo also Uniform Comparative Pault Act § 2
(peallocation of insofvent defendant's equitable
shate), id., at 50.

v

The judgment of the Court of Appeals I8 reversed,

and the case {s remanded for further proceedings
consistent with this opinion.

Itisso ordered.
\
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Chisolm v. UHP Produots Incorporated, 205 £.3d 731 (4" Cir, 2000) concerns &1 injury |
1o one of the_vessel’s engineets due to a malfimctioning hose being used aboa'rd.ﬂie vessel
by a tank cleaning compauy. The plainhff’ g action against the yessel was predicated upont
negligence, with the action against fhe tank pleaning company focused upon the warranty
of workmantike performance. The plaintiff gottled with the vessel owner and proceeded to
trisl against the tank cleaning company. The jury awarded monetary losses loss fhan the
getflement. The trial court entered a take-nothing judgment, after holding that McDenhott
mmshumpﬂgﬂﬂn.Thaxemﬂnﬂngﬁuupmmmﬂinuueﬁnﬂtbdmmmnfhede&mdesvnnﬂd
v ' not be appliedwasbaded wpon the two theories of xecovery, unseawoxﬂﬁnms and warranty
' of workmanlike porformance, concepts of iability without fault, while McDbrmott's
holding would be fimited to conduct by joint tortfoasors, The irial court Was afﬁrgrne.d by
tho Fourth Cironit. Central State ransit v, Jones Boat Yard, Tnc., 206 7.3 1373, 1377
(11 Cit, 2000) reached & copclusion contrary to Chisolm. The count held that the dispute
' beﬁMgﬁmcoﬁuuctasopposmiﬂxﬂniiﬂdnmtpnuﬂudcfhehﬂd)eﬁnou:ukm The
McDehriott/Reliable Transfer concept applies to all theoriés of matitime liability
appomﬁonnunﬁéxyhnngasfheparﬁes‘%nxxahm&hxoanmmtﬁ

t 1

00000.7012071.08060§
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onnmammnsmnms Mﬁmmoq; LYDA AND IRAYZARAY, .o
MANAGEMENTSERW S 8K, mmnmm;:mm::m. EATTY STREET

TIE ) ‘ C i :

~ No. 0820079 : Co
C e, ,_pmmsmmscov_arozrum@pFonmmmbmcmr,'_".; -

e, 1 N . b, : oot ™ B . Se s e, ' [ '

FERA ..}€$5E3d584i2@5¢&dpnm57?¥2?({?5{?f”"‘. VN
,; ‘. ; ' .“...-‘:. : E l. ..“.‘ . '~'. ' . ' .
O et daniiiy 9, 2009 pieg . . Co L e
git‘ro;if;“msrbm‘fim] o - Plaintiffs-Appoligye Onidingt - - gygr o
} Appa’;i!fﬁoq: the Unjted States District Coygt frthe  Maritimgy LTDA indf Thaizgpag Manng'enjl'entSprvive.kj sL’
Soltherh Dislriot 61 Yoy, L eollectively, "y yry apealfrof ffi; distafét ohiregs
Oliﬁéi 'h:’z'r':’sﬁorfie.v Maritios, Ltdy v, Heatg{‘.‘?n Hartig) mﬁméwjudg’ment'dimsing Ondiiars assipreg friaad
Plp_g.v; 2008 _TI.S'.:Di.ri!. LEXISZI(? .0, Tgx;, 2008) tort olaita agajnge Deféndants-Appallees Beatty Streer n

o e, L Px;operﬂqg, Ing, a I MN Bayou City (collectively,
BisFOsIoN, AFB]RMED St oo "ﬂeqtt):“),‘l?oit_h?s_ezgons éetﬁy&belqw,wdaﬂinﬁ.

. LFACTS !
Py J ] - 4 A T . . t . .
COUNBEL: ... For, . O IMAR ° TRANSPORTE t " ' ’
MA;,?TMOSiT.J;;L : ONDIM IB:AfZ'A_B AE On' Apri] 12, 2005, the M/T Mongo Toledo, o vessel

' SERVICES ¢  Plainiter. - owned and opergeq by Ondimar, vollided with a dogk, 4,
Tapsteg Pa'iljak cm;i?fgfﬁnﬁ,f’mﬁ Appeﬁ a_{zts the Port of Fexus ‘City (tpe Port"), Onditmar denjed
P AT e ool liability and-agsertisd (and contingeg **2] to assert) that
For' -‘Bmﬁv-“'sz'k‘mzr IROPERTIES jNg, R the allision oscurred  becuse the y/p Monts Toledo's
Persomai; My BAYOU CiTy, per engines, machinery,  vrg Communications witly ey attending tags had peop
taokld) and a'pimrteuanuas,’ ‘éte; in om,’ M/V'BAY‘OU disrupted by tpe 88 of reserved communicationg
SFTY, her erigities, maohinery, tackle; a:id:app'urt'él’lhnces,' channels' by the réW of the Myy Bayou City, » vessel
ot in tem, ‘Difendane - Appélless; Tameg Thomas  ovineq “and,  operated by Béatry, Notwithstandirig
Bréivem, Tr, Michaé Johiti Wray, Péxton, N Crew, Logge, Oriditnar's assefffion that Bestty was the pacty at fault, the
Farcoiw, Kimmit, MoGitg & Brows, Housfon, TX. Fort'detnandeq that Onditoar pay the fuy AMolng of the
KA , . age, § 133,608.4¢, rsuant to U3, Customs Port:
JUDGES: Bofls- 1y gypg, STEWART, gnq DENNIS,  Codo 3305 Clronlar No. 4-F (e Tarifry, Co
Cirouit Judges, * ' e fe o :

R o A The Tariff, which jg enforoeabls ag an impliad -
OPINION BY:DAVIS © " condract Pussuant fo the Shipping Act of 1984, 46 Us
. o L $4050100 1, gives the Port rights it would 1ot otherwise

QPINION' bave with Tespect fo. Port ygery such as Ondimgr, More |

+ 151 DAVIS, Cironit jugge: - . . . " the Port [186] cans

1-00108
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- disnoigsed  Ondiroas
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555 F.3d 184, *186

say demand payment in fll “for all costs (including
without Bmitation attorneys’ fees, replacement rosts

Jost Tevenue) arising from . . physical damage” If the
Port user fails to pay in full wiihin 30 days for any

: 2009 U.S. App. LEXIS 572, ¥*%
2009 AMC 164

o 28 USC, § 12030, which confers nppelate
judsdiotion o "interlooptory ddorecs of guoh s it

oourts or the judges ihereof defermining’ fhe rghts - d
liabilities of the parties to admiralty cases in “which

damage it couses © the Poxt, other Taxiff provisions . gppeals from fina! decreos ase allowed.” See Jensenis v.

sequire the Port fo ‘deny that veusels owner fhe use of

Texaco, linc, Marine Dep'ty 639 F.2d 1347, 1343 (5th

Port facilities. ‘ Cir, 1981) (deterstining the sppealsbilty of an admiralty
. " . + . orderynder § 1292(s)(3) based on whether it “reachfes}
| Brioe o 008, i gsute way codffied ot 4" {#v8) thg mecs o the i nd - determines, denies,
U.s.C. app. § 17070 . . v of ptejudlceswany‘euhstmﬁve rights of the pastics").
Although [#*3] Ondimar potified Beatty of. the i LAW AND ANALYSIS
Port's olaim against Ondimar, it did not include Beattyin, ..
in A CLAIM ASSIGNMENT

the gettlement pegofiations, Ondimer puid the olaim in
full in Noveruber 2006.and obtgined an apsignment from. .
the Pott of sny claims {cxcopt fot olaims wader the Tarif)
the Port might have ugalnst Beatty: Ondimar congedes .
that the essigned claiim sounds in tort, After settling the

. Port's claim aud obiaining the assignment, Ondimar filed

guit against Beatty o recovet the full $ 13,608.46 either, -
in confribution, inderanity, or by virtue of the assignment..
ndimar also asserted g olaim against Beatty: for damage

e

o jis ovn yessel, o M/T Manto Toledo, Bopy filed

u; tion, which the ‘distriot cont {zeated as:a motion for

oy fudgments SRPE19 i all,of Ondimac's
c‘l.?i!l,lq. w » . . . O T

Thp distict court dgnied. the saotion with respeot to
Ondimar's own. olaims for sl damaga but granted the
gotion as to all other clalms, Tt dismissed Ondinar's
woniribution and, indemnity claims on the ground that

goneral maritime law's proportionats inbility framework

15, cfaim : based, on the assignment
et} rfrom: the Port on the ground that.the agsignment
was inwalidqndgr-matiﬁmﬂ law. * .

Ondimar appealy fom the dismissal of the Port's
assigoed.fort olaim but does not confest {he dismissal of
itg contribution and indemnity; olaims. Ondimar argues
that (1) the Port's assignment WS walid under matitime
jaw, in pact beoause the Toaff jmposed & contractual
abligation on Ondimar fo pay; ad (2) Ondimar mey
pursu the assigned olaim through equitable subrogation.

L RISDICTION AND §TANDATD OF REVIEW
The dishilot co{lrlg had admimlty aod maritime

jusisdiotion. uader 28 ViS.C. § 1333. We haye subject
matter j,\‘uisgliction over this ingerdocutory order pursyant

 caloulated with reference ta. the juryls, “_,&ﬁéﬁ‘

T, Ondific ‘aigues firaf Uiat thio distriot cowrt cited in F\.
conpluding that the assignment from the Port was jnvatid,
"V ifhis axgument roquires ub to exatmino fhe proportionats .
Hability gamework for genaral mantime fort, law
ngopnced 1. MaDermott, Inc. ¥. AmClyde, 511 U.s. 202,
112'S, Ct. 1461, 128 L. Ed: 2d 148 (1994), under which
. gaoh  tortfeasor ultimately 18 Hable,., only ,fg{ his

roporiomals sharp of fapl. [, 20809, There, the,
pladntife seliled with three defendants for §.1 tﬁilﬂ‘oq.b\;t
proceeded to wial against the remaining, _nongettiing
defondents, 1. [¥18T.¢¢ 204, The jucy, fouid the,
plajntifFs tota] damages o be § 2.1 miltion and found the
nousstiting defondants to be,10% ot fault, and therefore.

Jigble to the plaintff for$ 1,470,000, 1d.

,«Xhe jssyo before the Supreipa Court was f‘\gvx;el!.\e;‘
he Tiakility, of the popgetiling defondants, goild be

v of
roportioahle sesporkiblly,oe by pivipg the ”“M‘i‘}

' defendants @ credit Jor. the dollar amount of the

sottloment” Jd, The coutt adopted the, proportionate:
Yiaility, agproach and, [t*G) deolined tn reduge e,
yonsgitiing gefm_lants‘ finbility by the $ 1 muiilion paid by,
the settling defondants. The Supreme Court found, "thres
congidpration$ « + - paramount; gopsistency with the
proportiosiats fault apptoach of {earlier. case Taw],
promotion -of seftlement, and judicist coonomy,” Jd. @,
211, Under MeDermott, & setfling tortfeasot i assentially
presumed to pay only for-his proportionate Jiability, and
the nonseitling gefendaninfget qo oxedit for (e amouaé
paid by 8 seitling tortfeagor, even though the plaintift
“ultimately  may e overcompensated - O
undercompensated. 1d, at 219-20.

The couxt in MeDermott wade it olear that its
proportionate Hability scheme baired conteibution actions
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535F.3d 184, *187; 2009 UiS ' App, LEX1S 572, kg N by

Jf 2009 AMC 164
I ) by Ronsetiling tortfengorg against a Settling tortfeasor, * Casino Cruises Iy, Co, LC. v, Raveny M. Co,
. at 209, The Cout's réasoning afgo Precludes a sottling - 60 F. Supp, 24 1285, 1287 (4. Fla, 1999),
o tortfeasor frong deeking cottibution fom g nonseitling " Alihough gt leasi one common faw Jurisdiotiog
| tortfeasor. The Blevengy Clrouit made this Jogter point IS assigimetit of aff tort olainds, rogardleyy of
! olear in Myppy v. Florida Keys Elec, Co-op, dssty, Ina, nature, Boly vi State Farm Min, duto, g, Co,
| 29 F.34 1311 (113 Co, 2003). Theve, the'plaintiffy syed 274 Kap, 420, 52 P 34595, 09y (Kan, 2002) (e
g ong fortfeagor, Flofida Keyﬁ but declined i e the' other has long beon recognized in Kanggg that all choges
i wrtieasors, the' Aghm us, W ar 133, Florida Keys in action, &xoept forty, gre assignable."), and a¢
! seitled with e phinliffy ang Pursued  [Frgy least * ope Jucisdiction’ hag contlicting ) |
| confributing olaitn against the Ashmans, A . authority, Jis re Bulldniy, lre,, 2004 Banky, LEYVIS
T . YT 2383, 2004 wy, 534296, *10 (Beingy., Mby.c
! he isaue befors fhe Eleventh Circiiit wag whather 4 2004) (discussing  wnoersgis ‘North  Caroling
! settliiig tortfeagor may purage .5 contribution - clgim precsdont), ‘mast slages Pemmit the ussigument op
; against'n nonsettling potentiat tortfeasor, The-aojri held Property dimage - tort claims, See, &g, I re
that such contribution“wag' Birred, *An dssentia} fent:of Reddits, 2005 Bankr, LEXIS 2939, 2006
this [Mabemoi'l] pproach’ i that when 2 toriféasoy 3103013,%; (Bankr, £.D, 3o, 2006) (citing Syze
! settles a claim agajng} it, but does not obtdin a refeasa i &x rel. Pork Nat| Bang V. Globe Fidem, Co.., 332
B the othar tortfoasars, it hs settled only yg Proportionate Mo, 1089, 61 SW.2d 733, 735-36 (Mo, 1933 )
¥ share of the total daméigeh, 1o more and no loss." X af ("The assignment of gn unliquidated. olajm gy
L 8, “[ll]ﬂ suft for confribution will lie gainst'a Property  damg, @, hOWOVGI', is valid under
nonscitling defendant who g ot relcaged from Hability, Missouri lnw,"Y Ao Chirapragtic v, fie;s
! because that defénduit  romaing Jlable * for  jgg armars Ins, Co,, 847 .5, 37 o4a 944-45 (Ind
: Proportidliate share 6¢ damages regardléss of the tormg of 2006} ("However, the assignment of such interests
4 theaetﬂement the 6‘&0‘!’ defendant made," I, at 21315, . . has gained gradual aceeplance ovet, __.;ﬁme.
. ' i 4 {
., The disidy coutt relied on thege ages to defermine ::ﬁ-i ﬁ;nf;:%tszgsgﬁ?? ‘b:::f :oxk:;ﬁ‘:’).
that Ondimal coutd not oblain contribution o indemnicy TMT Bt N i 0L e
gy o S0 n0f dispibe s oo . s, I, v. Nippon Trust Bank, 113
ﬁ"’mneﬂuy» QHdml'does notd,ispl_ih tbﬂtde"el‘l?lmﬂhﬂn Ha”’- 373' 3(94, 153 R 34 ‘444' '?’ﬁaw{‘ 2007)
ont appeal,'We also rely on these oasas, bowever, for the v (permitting, undor Hawait Iaw ‘9‘“ assigximent of
main quéstion befors Hs—-whelher the Partly as entto v, P

. .the "non-persopaft toit "clgims of Professional

. E . : + .. Malpractios, bregch of luviary & anid fraud);
the assignment of Pfﬂrarty_ daiitage fort claiyg ondey n Lérfbx:: :q’l’ar::i: L"mfid Ry duty, 1 fraud);

those_circutnstances oher (2) gererally poug) 36, 459 N5 24 93, 96(1!2&53:6;;} Q%Mﬁi
prohibi,fed by lavr ot (b) generally pormitted by law put iy 1o Property intorests gy clearly
| Dawed by “goplication o MeDeroe and” dwphy A8signablo"); Cimal fuey, v. Grrege, 265
Principles, _ - dop, 67, 593 552 41 4 (Ga, App. 2003);
It is wanccessary for'g ¢, defeiminie whether the Lord v, Sirpnertree Lone Lni Liabiliyy C'z.; G
assignmerit of property dafinge fort claims are generaly " 1:-3‘7 1206, 1209_ (Coio. App, 2002 1oy
Prohibited, althongh oy research suggests that most state’ . CICHhoses i gefion in tort for datmage to
courts which have cohsidered fhe question permit guoh n, Broperty, such ag the Haudulont transtee of land,
assignments, 2 [*188) We coitclirde, however, that evén . are lfansfbrable and may be assigned,"); Dybing v,
If astignment fy' Bonerally permitted, theye are goodl Mesirow Realyy Pevelopmen, tnc,, 308 4pp.
Teasons for impoging certain fmitations i the context of 94 348, 719 N, 'EIZ'J 108, toss, 241 2. Dec. 651
MeDermotts proportiongie fhult fiamework, The Toyag (i 4pp. 1999) [Clauses of action for damage
Supreme Courts deoision, 4 Beech dircraft- Corp, 4 bo property are sonerally assignable in Iffinoss, %
e 799 S 19 (Ter, 1357), gt e distiot - ﬁﬁ;";ﬁi‘;’},,’,:’:,;f‘}g&:j;%ﬁwggb?::!v'
. . . : . ; 1 ] , ) 3 a.
coutt, 5 2 good illustration ofsuchal_imitanon. . Ao, 1 999) ("A case of aotion, which s gof
2 We look ty the common lay 83 a "guide 1o . based on 4 personal tort such pg malpractice, tnay
interpretation of faderal admiralty principles,” be assigned,"),
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The Beeoh Alroraft court found. that aithongh tort of contiibution olaims between a setfling defendant and 2
gotions generally counld bo- apsigned, @ plakiﬁﬂ’ was  co-tortfeasor: and  sedously undermitic .McDermolfs.
prohibited from assigning the action to a joint tortfeasor proportionate fault appronch. 0 dealing with partiel
‘where each tortfengor was liable, undes Texas Jaw, only settlement, : .

for his proportionato Jfault and none. @ Id seek ) . ‘
L . Moreover, ,'pe_m_xitting _assjgnment  wader these

) coniribution from any other:
i ) S oironms{anoes would not forther the, [¥18%) jprimaty
_ We so8 10 pdvantaga in allowing goals of MeDermott: “gonsistancy with the proportionate

dofendants responsiblo for the plaintiffs fai'xl_t approach » » + , promotion of sotilesnent, and judiotal
injuries: . «ight 10 in effect, buy the cooitomy" 511 US. at 211, As for the first consideratipn,

i . .. plalngifis olpigns and prosecute the ofher we stated above kow guch assignmonts would undermine
! . , jolntly  reaponsible paies, T 5 mot MeDermotfs proportionate. St approach.: As to the
i o ghat ol seiflements will: result sacond and fhird considerations, pernitting agsignment to
o oy signifioant vings of time, ot a corfoxtloagor would tend to encourage partil seftlemont
resources, Weran, however; envis'ign-.w and would not enconrage totsl. seflement of claims--a0

importaot gosl: of MoDermolh. As Peech Aircraft
suggests, permitting sch agsignments il fead. o
costller, longer, and more, gonfusing sults; alt of which

the settling defendant's ynusual posture a5
surogate  plaintifh co-defendant ond
o g L otogs-plaintiff wilk conflase 2 jury

and possibly , prejudice fhe . remaining - would underming MoDermotés goak of prometing judiolal
ot .. pu{ﬁes. 1 ' L .sgonomy. . .
\ R - i suin, permoiting & co-toptfeaser fo seftlo with the
P . , iojured paty, obteln an assigamont from that injuced
. ' o, party, and progoed agatnst the nonsettling '
3 ' We notp that the Beech Aircraft coust would ’ e
" gubid assignment ‘even wheto fhe setiling Ondimar BfgUes that the prouibition against

" torffedsor sbtain-fed} @ completo teleast for all assigoment Tule , {+13) should mot apply to these facls,
other parties llegedly sesponsible.” 730 SW2dat  DEORE Ondimar's seftlement and asgjgpment agreoment
73, That is probably strioter than MoDermott, with, the Port Was based on the Tariffs alleged no-faq(t'
given that Maurphy would permit ‘gontribution Tisbitity ﬁcheme go that Ondjmar apd Beatty axe not joint
agalnst’ a_co-fortfeasor wheré that o-tortieasor tortfoasors. Althovgh the Port may have made jtg demand

v fad also been 'released. ‘Nevextholess, wo use the 1 part under the Tariff, the basis for that olaim was &
case morely as 8 eample,  aud s applysis is maxitime alligion, @ olassio _magitime tort, Undeg,

v otherwine  usefil potéritial tortfeajor 8 Tongetanding masitime 1av, “fwlhen & moving vessel
. joonsistent with he goals of MeDermotis softides with a statlonary object, the moving vessol [here,

" proportionate fiability frasnework. e adopt the Ondimar's M/T Monte Toledo] fa presuined to be ot

' sieral” maritime law that the fault" Brinet v, United Gas Pipeline Co. 15 F.3d 500,
‘ﬁ?i)tﬂ‘thq_mjumd party to 503 (Sth Cir. 1994) (citing, inter alia, The Oregon, 158
: s, 186, 192:93, 15 5 C 804, 39 L. Ed, 943 (1895))-
proceed agaiust @ co-tortfoasor 18 invalid. Opdimsar cancedes that the assigned claim sounds in fort,
Accordingly, we iust tavalidate tho essignment g0t canitact, Bven witiout the concession, this fs cleac
of {he Port’s propecty damage olaim to Ondimsr, under fhe express languege of the written nssigument in
to the extent that it permits Onditoar to proceed which the Port exoluded from its assigment "all claits
agpinst a co-tortfeasor. against thicd-parties relating to e Tncident asieing under

: of pursuant to contxact ox [the Tecif] of any other taxiff
. We are persuaded that the Beech Airoraft avalysis o ciroular of the Port of Texas City.” :
B . H [}

prohibiting 80 assignment by @ plaintiff o & Joint .
v tortfesor is complefely consistent “with McDermotts The fact thet the Port :ay have had an additional
reasoning, Permuitting quch an assignment [e+12) would canttact claim against Ondimar, which Onditoar gettled

pormit an casy end run aound MeDermotts prohibition along with the fort olaim, is irselevant. The [**14] fact
’ romaing that Ondimar settled a tort olaim with the Port

"
el

ope fortfeasor periting e settling defendant 10

Lottt
i



555 F.3d 184, *189; 2009 U, App. LEXIS 572, 14
: ' 2009 AMC 164

and argues that Beatty's fauilt caysed or contributed fo the
allision.  Ondimar ooncedes that it gangog seek
contribution from Beatly on thix tox olalm, The fact that
the Port biad a potentia] contract claim agairist Ondimgy
docs not affect this Xesult; the Port assipned only a tort
olaim, which we hold is invalid under maritime law op
these faots, The distdot court. therefore sorceotly
dismigsed Ondimar'y olaim predicated on fhe assignment
from the Port. o

8. FQUITABLE SUBROGA TION

As an altemative 1o i3 claim baged on the
assignment from the Port, Ondimar asserts for the firt
time on appeal that ¢ Wes equitably subordinated (o the
Port’s claim against Beatty. *Our inquiry

Implication," much fess one that was “'not eyen identified
by name, [**15] much fesy advocated™ g¢ the district
coutt. Vogel v, Venemen, 275 F.3d 720, 733 (5th Crr,
2002) (quoting I re Fairapitd diraraft Corp,, 6 R34
1119, 1128 (s5th Cir, 1993)),

Although we may roview olaim mised for the finst
time on appeal . , , volving purely legal questions wherg

CONCLUSION

For the aboye T6asons, the distriot cowri's grant of
partial summary Judgroent fg afffrmed,

AFFIRMED.
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COMBO MARITIME, NC., Plaintiff v. U.8. UNITED BULK TERMINAL, LLG

U.S. UNITED BARGE LINE, LLC;

UNITED MARITIME GROUP, LLC, in

personam; MARLENE ELLIS M/, its englines, tackle, apparel, ete., in rem;

BRENDA. KOESTLER MV, its enginess taclle, apparel, &
TION/ FANTASY

Appellants v- CARNIVAL CORPORA

te., 0. KeMy Pefendants -
MV, Thivd party,

pefendants - Appellees

No, 09-30592

_UNITED STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT

615 F.3d4 599 2010 U.S. App- LEXIS 176443 2010 AMC 21 9

August 23 2010, Filed’

PRIOR HISTORY: 1

Appeal from {he United States Disteict Court for the

Eastern District of Louisiana.

Combo Mar. Ine, v. US. United Bulk Terminal, « LLC, -
626 F. Supp 2d 633, 2009 U.5. Dist. LEXIS 46783 (E.D.

La., 2009).

COUNSEL: For U.S. UNITED BULK TERMINAL,
L.LC, US. UNITED BARGE LINE, L.LCn UNLITED
MARITIME GROUP, LLC, in personaim, ARLENE
BLLIS MV, its .engines, tackle, apparel, elc,, in 160
Defendant - Appetlantst Robert Taylot Lemon, 1L Bstl
Christopher S, Manm, Jones Walker, LLP., New
Orleans, LAS Michael William McMahao, ST Esq.
Daigle Fisse & Kessenich, pL.Co Madisonville. LA.

For CARNIVAL CORP, FANTASY M7V, Third Party
pDefendant - Appeltees: Alanson T, Chenault, 1V Shelley
R, Miller, Antonio  Jose Rodriguez, Esq.. Fowler
Rodriguez Valdes-Fauli, New Ovleans, LA

JUDGES: Before JOLLY and GARZA, Cicuit Judges,
and MILLER *_ District Judge. EMILIO M. GARZA,
Cireuit Judge dissenting.

#  Diswict Judge of the Southerd District of

. summary judgment on

. ‘Texas, sitting by designation.
OPINION BY: MILEER . _

OPINION
r6o1l MILLER, Disiriet Judge:

n this barge breakaway ©as¢ the appeuant-third
party plaintiff, U.S. United Bulk Terminat, LLC and s
related  entitis and vessels (collectively *United")
appeals the district court's order pranting appellee-third

arty defendant's, Camival Co and its " vessel
. nCagnival”), motion  for
=2 United's  clafms for

contribution and indenmityy and property damage.

{. Facts

Combo Maritime, Inc. ("Combo") sued United fot
damages sustained when 8 gumber of barges broke free
" of their moorings at United's barge fleeting facility and
drifled downstrearm, alliding with Combo's vessel, the
MV ALKMAN, which lay at-anchor neatb¥. United filed
a third-party complaint against Camival, alleging that the ~

barge breakaway was caused by the negligent pavigation
of Carnival’s cruise ship FANTASY when it navigated
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loa close to the ﬂeéting facility under fuly speed. United
brought claims #gainst Camival. for (1) contribution and
indemnity, and (2) damage 1 United's fleeting (#6032
equipment and barges, ! Uniteq additionally prollered
Carnival as a defendant under gu/e (e} of the Federal
Rudas of Civit Procechye,

I Atorat argument, United expressly disclaimed
any right to indemm’(y or olaim for | damage (o

its barges and fleeling equipment, claiming solely
a right of contribution from Carnival,

Carnival moved for partial summary judgment on
United's complaint based on the Supreme Caurt's
decision in THE LOUISIANA, 70 Us, 164, 3 wait, (70
US) 164, 173, 19 LEd 85 (1866}, The LOUISIANA

collisions or allisions involving o drifting vessel, (he
drifling vessel is al fault, See, &g, James v. Rivar
Parishes Co,, 84 F£.2d 1129, 113132 (Sth Cir. 1982),
After reviewing the submitied evidence, the district court
granted Carnival's motion for pariial Summary judgment,
It further ordered that at trja1 between Combo and United,
United could noy present evidence that Camival's alleged

ordered  that United's thicdparty complaint  againse
Carnival be dismisseq with prefudice,

Afler the district court entered judpment for
Carnival, United settled with Combo, As part of the
settlement agreement, Coambg specifically released all of
its claims against alf parties by name, including Camivaj,
Conbo alsg assigned all of jis claims against Carnival to

parties subniitteq supplemental Jet(er briefy regarding

H. Mootness

As an inital matler, we muyg address whether (he
appeal before us is mogy, “Whether an appeaf is moot js g
Jurisdiclional mnatter, since jt implicates (he Article 111
requivement that there be a live case or controversy,"
Bailey v, .S'oul/:er/ana’. 8§21 £ 24 277, 278 (5ih Cir, 1987).
“[Alny set of circumstances that eliminaies actunt
contraversy afler (he Commencement of'y g WSUil renders

thar action oot Cir. for Individuol Freedom v,
Carmouche, 449 £.3d G35, 661 (51 Cir. 2006).

“In admiralty cases, federa) courts allocate damages
based upon the parties’ respective degrees of Gault," fy e
Omegu Pratein, inc.,, 548 F.id 361, 370 (5th Cir, 2008)
{ciling United States +. Reliahle Transfer Co., 421 U.s
197, 411, 95 5 Ch 1708, 44 L Ed 2d )51 (1975)).
"Damages are apporiianed among  the lorifeasors
themselves through the application of the dactrinfe] of
coatribution,* THOMAS . SCHOENBAUM, 1
ADMIRALTY & MARITIME Law § 5-18 (4th ed.).
The right of contribution in admiralty collisjon claims is
of ancien( lineage, Cooper Stevedoring Co, v, Frigz
Kopke, ine., 417 Uus. 106, 110, 948 c, 2174, ¢0 L, Ed
24 694 (1974) (citing THE NORTH STAR, 105 US 17, ;
S, Cr 41, 27 1. Eg 91 (1882)) (racing the right of
contribution [*+5] ip collision cases back (o the Laws of
Oferon in the 1214 century); Hardy v Gulrog Corp., 949
F.2d 826, 829.30 (5th Cir 1992), "Coniribution s
defined as the ‘tortfeasor's right e colfect from others
responsible for the same tor after the tortfeasor hag paid
more than his or her Proportionate share, the shares being
determined g5 o percentage of fayujw United States v,
Allantic Research Corp, 55! 1.5 128, 139, 127 5 Cl.
2331, 168 L. Ed 24 {*603}

harm by Paying more than his equitable share of the
common liability." RESTY TEMENT (SECOND) OF
TORTS § 886(1) (1979), Therefore, contribution requires
that the claiman( haye paid more than he owes, and haye
discharged the entire claim,

As one commentator puts i, "[dlifficult and
interesting contribution questions arige where one or
more tortfeasors sefiie before (ria)» SCHOENBAUM,
supra, § 5-18, In McDermod, ne, v, Am Clyde, 511 t/5
202, 114 8 ¢, 1464, 128 ¢, £d, 2d |48 (1994), the
Supreme Coyrg addressed a part of (hjs question and hefd
that when one defendant of many settles with a plaintifr,
the liubility of (e I**6] remaining non-settling
defendunts s calculated based on their proportionate
responsibility for the plaindifPs injuries without regard 19
the amouat of the settlement. fd, ar 22/, In a companion
case to McDermarr issued the same day, the Supreme
Court also held thay when one defendang settles its claim
with the plaintifl, “actions for coniribution againg
settling defendan(s are neither fhecessary nor permied.”

1-00114
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Boca Grande Club, Inc v. Fla Power & Light Co.. 3
US, 222,222, 114 5. 1. 1472, 128 L. Ed. 2d 165 (1994)
(citing Am Clyde, 511 US ur 202). :

Likewise, we have held that Am Clyde's
proponionale'liabilily scheme bars 2 settling tortfeasor
from seeking sontribution from & non-sctiling lortfeasor.
Ondimar Transpories Maritimos v. Beally St. Props.’
Inc., 555 F.3d 184, 187 (5th Cir. 2009). Nor may 2
settling tortfeasor geck recovery from & non-settling
tortfeasor based on agn assignment of the property damageé
olaim by the plaintiff. Lexington Ins. Co. V. SHRM
Catering Servs. Inc, 567 F.3d 182, 185 (5th Cir. 2008);
Ondimar, 535 F.3d al 189. However, in"both Ondlmar
and Lexington, We jndicated that when 2 settling
wortfeasor obtains & full release 2 from the phintiff for all
parties, an getion  for conteibution. 1**7} might oot
confict with Am Clyde. We now make explicit whal we
have previously implied and hold that Am Clyde does not
prevent aq action for contribution for & seltling tortfeasor
who obtains, a8 part oF its settlement agreement with the
plainGif, & full release for.all parties.

3 For the purposes of this opinion, “fult release”
indicates that the plaintiff has released 2 ail
potential tortfeasors from liability, regardless of
whether the potential tortfeasor is a party to the
settlement giving rise 10 the full release. ’

As discussed above, in order to bring 2 clatm for
contribution, the sottling lortfeasor must have (1) paid
more than he owes o the plaintil, and (2) heve

discharged the plaintiffs enfire claira. The ‘Am Clyde
court held that 8 litigating defendant could not pursus &

settling defendant for contribution, begause the litigating -

defendant would, under the proportionale share tule, pay
only his share of the judgment, Am Clyde, 511 U.S. al
221, Becauss a right of conlribution requires that a
defendant pay more than he owes, and the propartionate
share rule dictates that a defendant pays ooy his share of
the judgment-ho more, no less-a litigating defendant
could never have {**8] 4 contribution claim, by
definition. BY extension, the amount 2 settling defendant,
wha obtains only 2 release for himsell, pays represents
only his share of the judgwment, regardless of the actual
dollar amount. /d.: Murphy v. Fla. Keys . Elec. Coop-
Assoe, 329 Ead 1311, 1314 (}1th Cir. 1314). Therefore,
he oo has 1o claim for conlribution as long as the
settlement represents only his postion ol the damages.

Where the setiling orteasor takes un assignment of

the plaintffs claim, then the [+604} settiing tortfeasot
essentially steps inlo the plainiiff's shoes and pursues the

- plaintiff's claim. In that scevario, the plaintiffs claim is

not extinguished. And, as we discussed in Ondimar,
allowing assignment of 4 claim undermines the goals of
Am Clyde. Ondimar, 555 F.3d at 138-89. Further, there
are strong policy reasons for not allowing 2 settiing
defendant fo take an assignment of a torl claim under
these circumstances, Id. af 188 (citing Beech Aircraft
Corp. v. Jinkins, 739 S.W.2d 19, 22 (Tex. 1987)).

If, however, the. settling defendant discharges the
plaintiffs entire claim as evidenced by a total release of
all potential joiot tortfeasors, then the gettling defendant
has met the requirements {**9] fora contribution claim.
Because he is responsible for only his portion of the
damages, and he paid the entite’ amount, he has paid more
than he owes. And, because he has obtained a release of
all other potential joint tortfeasors, he haé-extinguished
the plaintiff's olainy. Therefore, he may bring a claim for
contribution against the aon-settiing potential tortfeasors,

In the instanl case, United settled with Combo, As
part of the settiement agreement, Combo released both
United and Camival, among others, from Liability for
damages to the MV ALEMAN, Additionally, Combo
assigned all of its rights, claitms, and causes of action for
damage to the M/V ALKMAN to United. Therefors, we
find that although the assignment s invalid under
Ondimar and Lexington, United may bring 2 claim for
contribution against Carnlval, Accordingly, this appeal is
riot moot. Therefore, the court will proceed' {o the merits

of the appeal. <

111.The Rule of THE LOVUISIA B .
p-*"’"w

1. Standard of Review

«ye review a grant of summary judgment de novo,
applying the same standard as fhe district couct. QBE
Ins, Carp. v. Brown & Mitchell, Ine.. 591 F.3d 439, 442
(5th Cir. 2009), Swmmary judgment is appropriate “if the
pleadings, the [#*10] discovery and disclosure materiats
on file, and any affidavits show that there is 1o genuine
jssue as (o any material fact and tht the movanl is

entitled to judgment as 8 matter of law." FED. R. Ctv. B
56(c). '

2. Awash in Maritime Presumptions

ag jability in collision and allision cases hus always

v awhand
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DAMAGES ISSUES INCLUDING RECOVERY FOR WRONGFUL DEATH

.. In 1970, the HARRISBURG decision was overruled by the Supreme Court in Moragne v.

States Marine Lines, Inc., 398 U.S. 375 (1970). Moragne allowed recovery for wrongful death -

based upon negligence and unseaworthiness pursuant to the general maritime law. It was no

" longer necessary for the decedent’s survivors to rely upon the fortuity of the ‘adjoining state’s -

remedy.! Justice Harlan’s decision in Moragne did not set forth the types of monetary losses
recoverable under this new cause of action or of the classes'of beneficiaties entitled to recover,
but.rather delegated such issues to future litigation in the lower courts. He also suggested that
the Death on the High Seas Act (DOHSA) and the ‘Wrongful Death Statute of the various'states
would provide guidelines for future decisions on the monetary loss issues, Norfolk Shipbuilding
& Drydock Corp. v. Garris; 532US. __ 121 8. Ct. 1927, 150 L. Ed. 24 34 (2001) recognized
the negligence concept as a predicate for liability for a maritime death that is not within the
scope of the Jones Act; in other words, there can be a general maritime latv- theory-of liability

. based upon negligence and unseaworthiness without reliance upon cither ‘the Jones'Act or the
Death on fhe High Seas Act (DOHSA), 46 USC § 30301 2 DOHSA is the general marifime law -

canse of action in the event the casualty occurs within that statute’s geograghical: jurisdiction; 41
‘ ‘ ' ‘ St

Only four years after Moragne was decided, the Supreme Court, rather than accept “the

sifting process” of the lower federal courts, took the opportunity to define the damage issues ind -

Moragne cause of action for wrongful death pursuant to the general maritime law. In SeanLand.
Serv, Inc. v. Gaudet, 414 US. 573 (1974), a longshore worker was ‘injiired and" received
$140,000.00 by way of judgment based upon a recovery for disability, wages; pain; and

cuffering, The judgment was satisfied, but the Jongshoreman later died asd result of the injuries;

His widow subsequently brought a wrongful death action under the general maritime law theoiy
as advanced by Moragne. The Supreme Court distinguished the damages recovered by the
decedent from those sought by the widow. Quoting The Sea Gull, 21 F. Cas. 909 (No. 12,578)

(C.C.D. Md. 1865), and recognizing the liberal aspects of admiralty law, Justice Brehnan held ©

that the widow's cause of action Wwas not precluded by her husband’s-earlier recovery. “The Court
thien decided to enumerate the items of recovery for the survivors even though these issues wer®
not “sifted” by either. the-trial court or the Fifth Circuit. The decision not ohly allowed recovery
of the widow’s monetary losses (such as loss of services and funeral expenses), but also of non-
pecuniary items such as loss of society, - Survivor’s prief was specifically omitted as a
recoverable itém, although this exclusion was made on & 22ir0W basis. :

! 1t should be noted that a negligence cause of action for deatli has been available to seamen since the enactment of .

the Jones Act. Also, any party could- seck a recovery for death ynder the general maritime law and/or
unseaworthiness if death occurred more than three miles from the shores of a state pursuant to the Death on the High
Seas Act, Contrary to Moragne, neither of these actions pexmity the recovery of non-pecuniory losses. 1
2 ‘Justice Scalia’s opinion contains remarks that further remedies that assert “now claims” beyond those permitted by
statute should be subject to fiuther developments by Congress. Justioe Ginsbutg, joined by Justices Souter and
Breyer, disagreed with this observation by concluding that the development of maritime ies is a “shared
venture,” ! :

3 Weither the distriot court no the circuit court opinions dealt with the issue of recoverable items of Tosses available,
to the decedent’s survivors, These courts limited consideration to whether Mrs, Gaudet had.a cause of aotion due to
her husband having made a recovery from the defendant as a result of prior litigation prior to his death.
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The geographical scope of the general matitime wrongful death actions was further
defined in Mobil Ol Corp. v, Higginbotham, 436 U.S. 618 (1978). As established in Moragne,
and subsequently extended by Zaw v, Seq Drilling Corp., 510 F.2d 242 (5th Cir. 1975 , the non-
pecuniary losses available under general maritime wrongful death actions extended to the high
seas. As recovery under DOHSA is restricted to pecuniary damages, a certain tension exited
between the statutory and general maritime law. In Higginbotham, the Supreme Court held that

in a conflict between statutory and general maritime law, the statute prevails. It should be noted

- that DOHSA is applied to a cause of action arising outside U.S. waters (three miles) and within

the territorty of a foreign country. Howard'v. Crystal Cruises, Jnc., 41 F.3d 527, 529-30 (9th Cir;’

1993); Cormier v. William/Sedco/Horn Constructors, 460 F. Supp. 1010 (B.D. La. 1978).

Tension between state and federal statutes also complicates an analytical approach to;.
problems in this area, In Offshore Logistics, Inc. v. Tallentive, 477 U.S. 207 (1986), the Supreme,

remedies within theit own tesritorial waters and permitting a DOHSA action to be ‘2%51 i astate
court. However, DOHSA preempts state wrongful death statutes with respect to hewW pecuniary,
damages, and limits recovery for. a wrongful death occurting outside territorial waters to;
pecuniary losses only. _

The pecuniary recovery available under the Jones Act, DOHSA, and the general maritime,
law includes: loss of support, Davis v. Parkhill-Goodloe Co., 302 F.2d 489 (5th Cir. 1962); loss,
of nurture for minors, Soloman v, Warren, 540 F.2d 777 (5th Cir, 1976); loss of services, Dennis.
v. Central Gulf Steamship Corp,, 323 F. Supp. 943 (E.D. La. 1971), affd, 453 F.2d 137 (5th,
Cir.), cert. denied, 409 U.S. 948 (1972); and loss of inheritance, Non-pecuniaty losses are not
permitted under either statute, Offshore Logistics, Inc. v, Tallentire, 477 U.8. 207 (1986),
(DOHSA), and Miles v. Apex Marine Corp., 498 U.S. 19 (1990). At one time there was g lack of.
uniformity on the issue of whether loss of consortium is recoverable for injury/death of non-
seamen in a state’s territorial waters. Usher v. M/V OCEAN WAVE, 27 ¥.3d 370 (Oth Cir. 1994);
Kelly v. Panama Canal Commission, 26 F.3d 597 (5th Cir. 1994); and Walker v, Braus, 995 F.24.
77, 81 (5th Cir. 1993). The Supreme Court in a unanimoys opinion held that non-pecuniary,
losses' as permitted by the particular state are permissible if the mjury/death occurs in state.
territotial waters and the decedent was not a maritime worker. Yamaha Motor Corp., USA v

Lo

Calhoun, 516 U.S. 199 (1996). It is submitted that the Yamaha decision adds fo the lack of &

uniform approach to maritime death actions. This point was demonstrated in the context of an
airplane crash over international Wwaters, with the Supreme Court rejecting an application of the
Warsaw Convention in favor of DOHSA. The estates could not recover non-pecuniary losses,
with the pecuniary losses being the sole criterion for a monetary recover. Zicherman v. Korean
- Air Lines Co., Itd,, 516 U S, 217 996). In Re Amtrak “Sunset Limited Train Crash ” 121 F.3d
1421 (11th Cir. 1997), cerr. denied, 522 U.S, 1110 (1998) later held that Yamaha should not be
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interpreted as requiring an uncritical acceptance of state remedies in a local matter involving

" pon-maritime workers, - State remedies may be rejected as being fundamentally inconsistent with

maritime law. It is submitted that these two decisions lack consistency. The Eleventh Circuit
expanded upon this view by discussing the developments from Moragne to Yamaha; this court
concluded that Yamaha in no way modified the prohibition of non-pecuniary losses in the
context of federal maritime law, but stated the proposition that DOHSA -did not displace the

 application of state law in territorial waters. Tucker v. Fearn, 333 F.3d 1216 (11" Cir. 2003).

" Loss of society covets only the loss of love, affection, care, attention, companionship,
comfort, anid protection the dependents of the decedent have experienced, Miles, 882 F.2d at 987

(IO

'Discrepancies also exist between the statutes and the general maritime law in regard to
the beneficiaries who are in a position to claim a recovery. Under the'Jones Act, beneficiaries
include the spouse and children, and only if none exist, then the next of kin, Mobil. Oil.Corp. v.

Higginbotham. DOHSA. beneficiaries include the spouse, parents, children and dependent -

relatives on an equal basis. The general maritime law lacks definition in this area, although the
Supteme Court in Gaudet referred frequently to dependency @s a criterion. But see Thompson v.
Offshore Co., 440 F. Supp. 752 (S.D. Tex. 1977). I

One interesting anomaly of state/federal interaction (or lack thereof) is the' question of a
gurvival action as opposed to a wrongful death action. The survival action i§ focused upon the
right to recover for the decedent’s conscious pain and suffering, fogether with: lost wages, during
the period between the accident and death. As the Supreme Court’s decisions in' Higginbothan
and Tallentire demonstrate, there is not only a mavifime cavse of action for wrongful death, but
there is little, if any; interplay with the wrongful death remedy of a state. Surprisingly, there is
10 survival action permitted under DOHSA. It has now been held that the-genéral maritime law
cannot supplement he statute even if the statute does not cover the subject. Dooley'v. Koréan
Air Lines Co., Ltd,, 524 U.S. 116 (1998). Also, a state’s survival action cannet be used as a
supplement for DOHSA to give a remedy for the decedent’s pre-death pain and suffering.
Jacobs v. Northern King Shipping Co., Ltd., 180 F.3d 713 (5™ Cir. 1999).

The effect of Dooley and Zicherman in limiting the recovery of the survivors to DOHSA
as the sole remedy for an air crash outside the territorial imit of a U.S. state-was negated by an
amendment to DOHSA in 2000, 46 U.S.C. § 30307. If the “commercial aviation accident”
oceurs more than, 12 nautical miles from the shore of this country, the survivors can seek “non-
pecuniary damages” but not punitive damages. If the “commercial aviation accident” occuts
within the 12 nautical mile limit of the country’s shore, DOHSA will not apply. - The rules
applicable under federal, state and other appropriate law will govem the recoveties of the
survivors. 46 U.S.C. § 30307 This amendment to DOHSA was enacted on April 5, 2000, with
it being retroactive to aircraft casualties on the high seas subsequent to July 16, 1996 (the crash
of TWA Flight 880 that killed 230 passengers cight nautical miles off the coast of Long Island

ocourred on July 17, 1996). In summation, 46 U.S.C. 30307 removes commercial aviation

casualties occurting within twelve nautical miles from the shore of any state from DOHSA
coverage. Accidents involving aircraft oni the high seas more than twelvé nautical miles from the
shore of a state permit recoveries for non-pecuniaty losses. (“loss of care, comfort and
companionship”) but not punitive damages. meo o
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A DOHSA action can be brought in either federal or state court, If it is brought in federa)
court it must be brought on the admiralty docket and be a non-jury trial, unless there is diversity
Jjurisdiction~-then it can be a jury trial on the federal docket. Baris v. Sulpicio Lines Inc.,, 932
. F.2d 1540 (5th Cir. 1991), -

. Brown v. Burocopter, 5.4,, 111 F.. 2d 859 (S.D. Tex. 2000) concerned a helicopter that
crashed into a fixed structure and sank 25 miles off the Texas coast. The casualty occurred

Tecovery pursuant to the OCSLA, but the court rejected this proposition by concluding that
DOHSA was applicable, The plaintiff’s motion seeking. non-pecuniary Josses was sustained
since a helicopter used as a taxi service for offshore workers constituted a “commercial aviation
accident” more than 12 miles from the shore of the United States. Punitive damages did not
constitute an item of damages. : .

" Admiralty jurisdiction is not a prere%luisite to the maintenance of a DOHSA action,
Motts v. M/V GREEN WA VE, 210 R.3d 565 (5™ Cir. 2000) states: “So even if the two tiered test
of admiralty jurisdiction has not been met, DOHSA confers federal admiralty jurisdiction where
the injury or accident resulting in death ocourred while the decedent was at sea.” The sole fact
that an accident occurred on. navigable waters is sufficient, The fact that. the negligemf_ acts

survivors sought . non-pecuniary losses on the basis .of DOHSA being inapplicable since
erroneous medical decisions were made ashore while the decedent remained aboard the vessel,
The Fifth Circuit reversed the trial court by holding that the shoreside negligent conduct was not
determinative in determining the application of DOHSA, a remedial statute that preempted state
and general maritime laws, . . : .

Norfolk Shipbuilding & Drydock Corp. v. Garris, 532 US. 811 121 §. Ct. 1927,
150 L. Ed, 2d 34 (2001) concluded that the general maritime recognizes a death action

. Tucker v. Fearn, 333 £.3d 1216 (11® Cir. 2003) involves a death action arising from a
boating collision in the territorial waters of Alabama. His action was predicated upon the general
maritime law, and one item of damages was loss of society in the non-dependent father/son
telationship. In the course of the opinion the cougt stated: o

One problem for Tucker, however, is that the Supreme Coutt since .~
has limited the applicability of Gaudet to it facts. In Miles, the -
Supreme Court stated that “[t]he holding of Gaudet applies only in
territorial waters, and it applies only to longshoremen, Miles, 498
US. at 31, 111 8. Ct. 317 (emphasis added). In fact, the Supreme
Court in Miles indicated that Gayuder Wwas no longer even applicable
on its facts, in view of amendments made to the Longshore and’
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Harbor Workers' Compensation Act in 1972. ' Miles, 498 U.S! at~

30n. 1, 111 8. Ct. 317, Consequently, as thie Sixth Circuit stated

in Miller v. Awerican President Lines, Lid., 989 F.2d 1450, 1459 R
(6" Cit. 1993), “{Gaudef] has therefore beer. condemned:t a’kind" x
oflegal limbos limited to its facts, inapplicable on its-facts, yet not - :
Ovmled- . * g 0! . tor et

Despite contrary indications within the Tallentire and Miles decisions that the Gaudet
pon-pecuniary measure of damages is no longer viable dve to the 1972 Amendnients to the
Longshore Act, the Fifth Circuit adopts the view that the death of a longshore worker within a
state’s territorial waters sets forth a geographical area for the recovery of non-pecuniary losses
pursuant to the general maritime law. Randall v. Chevron US.4, Inc., 13 F.3d 888, 903 (5% Cir.
1994); Moore v. M/V ANGELA, 353 F.3d (5"‘ Cir. 2003). However, the court has since limited
recovery to those who are financially dependent on the decedent. In re American River
Transport Co. v. U.S. Maritime Services, Inc., 490 F3d 351 (5 Cir. 2007). :

An issue that affects death recovery under the Jones Act, DOHSA, and the general

" yaritime law is the effect of taxation and inflation on damages. Wrongful death awards are not
- taxable income, as per Section 124(a)(2) of the Internal Revenue Code. In Norfolk & Western R.

Co. v. Liepelt, 444 U.S. 490 (1980), the Supreme Court held that a jury was entitled to
instruction on the non-taxable nature of the recovery. -

The effects of inﬂation‘on a wrongfil death recovery were discussed by the Fifth Circuit

“in Johnson v. Penrod Drilling Co., 510 F.2d 234 (5th Cir. 1975), cert. denied, 423 U.8. 490,

(1975), which held inflation to be too speculative a factor to be considered by the court or the

jury in determining damages. This rule was followed in numerots decisions until 1982, when

the Fifth Circuit overruled Penrod, and held that some aspects of inflation must be considered in
assessing damages for future wage loss. Culver v. Slater Boat Co., 638 F.2d 280 (5th Cir. 1982).
The Culver I decision reviews at length (44 pages) the interrelationship between inflation and the
discount factor.

Inflation was once again at issue in Jones & Laughlin Steel Corp. v. Pfeifer, A62 U.8. 523
(1983). The case involved the application of the “Alaska rule” fo a Section 905(b) LHWCA
damage recovery. Under the “Alaska rule,” future inflation is presumed to equal future interest
rates. In other words, the award is neither increased nor decreased to account for inflation or

 future interest that is earned on the recovery, because the two are assumed to cancel each other

out. After examining how the circuit courts and the highest courts of other countriés treated
inflation in computing damages, the Sypreme Court uled that since market interest rates have
been historically greater than inflation, district courts may choose a “real interest rate” of

between one and three percent, To put it another way, the district court can assume that futore -

interest tates have a built in inflation factor. Therefore, the inflation factor should be removed
for the purpose of reaching a conclusion of “real interest” to use as a discount xate. Although
this decision was confined by the Coust to actions under Section 905(b) of the LHWCA, it
pettains to damages in other areas of maritime personal injury law. The decision categorically
states that state rules are not to be used in a maritime canse of action.
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In 1984, the Fifth Circuit seized upén the S;uprtm?e Court’s admonition in Preifer that
trials should not be..converted - “into ‘a graduate Semmar on economic . forecasting” and
reconsidered their 1982 decision-in: Culver 1. Attempting to simplify the methodologies used in
the computation.of damages, the Fifth Cireuit in.Culver I abandoned-a case by case analysis of
adjusting damage awards. for inflation and held that. the fact finder in a Jones Act trial must
adjust future inflationary effects on damage awards by the “below-market_ discount method.”
Culver v. Slater Boat Co., 722-F.2d 114 (5th Cir. 1984), cert. denied, 467 U.S. 1252 (1984),
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'H.R 144227 .
“§30106. Time limit on bringing maritime action Yor pevsonal -
iﬂiul’yﬂl‘ Al . . ’ o Tt

“Except as stheywise jrovided by law, a civil action for damagés: . i
for persongntl miuri or d Lt am out of a maritime tort_mfu?}. wr o
ba brought within 8 yeurs the cange of action avose, EEE :

“CHAPTER, 363—DEATH ON THE HIGH SEAS | "

St e
'

“Bag,

“80301. Short Litle. ) vt

e anl ppoptionmant of recqw SR
04. Contributory ne#igenee. e o .

430905, Danth of plaintffin pending action.

“50806, Foveign cauve of action. P T A

«30807, Commercin] aviation accidents, ’ '

“30308. Nonapplication, °- " : ot

“430301. Short title . o " .

A “This chapter may-be cited as the ‘Death on the High Seas -

“430802. Cnuseofact'ion' ' B v E . Tt
“When the death of an individual is caused by wrongful acat.i

neglect, or default occurring on the high seas beyond 3 nautic

miles from the shore of the United States, the personal representa- «

five of the decedent may bring a civil action in admivalty against . -

the person or vesse] respongible. The agtion shall be for the exelusive ™ ., ' [,

henefit of the decedent’s spouse, parent, child, or dependent, relative. *". - e

4530303, Amount and apportionment of recovery

“The yecovery in'an action under this chapter, shall be a fai . } .
compensation i‘?mrythe pecuniany loss 8 ined?by ﬂlb:'.indi 'dualg oot .
for whose henefit the action is’ brought. The couirt ghall apportion :
the vecovery mmopg those individuals in proportion to the Joss «, - !
each has sustained. .. . C ey -
“§ 30304, Contributorynegl'iéence . R " " 0 B

“In an action under this chapter, contributbry negligentce of -
the decedent is not a bar to.recovery. The court consider: . . 0"
the dggef of negligence of the decedent.and reduce the recovery
accordingly, RN

w5 30305, Death of plaintiftin pmdingaction -, o
“F a givil action in admivalty is pending in a court of the '
United Sates o resover fr personel B Soon of ths iz A
act, neglest, or de encribed in se of this title .
and the individual dies during the'détion as,%!lr%sult of the w‘:‘on i
e

act, n or default, thié persondl represontative of the
B e o S e Closatil oyl the dction may prosded

wnder this chapter for the Fecovery authorized by this E‘c"@"‘:-,
44 80806, Foreign cause of action e e

“When a cause ‘of action exists’ under the law of a foreign 2
country for death by wrongful act, neglect, or d awlt.on the high,
geas, a_dvil action in sdmiralty may be browght in a court of .
the United States based on the foreign, cause of action, withbut . .
abatement of the amount for which recovery is authorized. :

e

.

"

Ao e
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H.R. 144228

“§80307. Commerecial aviation accidents | P .
“(a) DEFINITION.—In this section, the term ‘nonpecuniayy dam- 1, -
ages’ means damages for. lsy of care, comfort,, and -companinnehip, . . \
*(b)} Beyonn 12 Nauticat,. MiLps.~In an petion_under. thig’ "
chapter, if the death résultéd from o commercial avigtion accideht , - -
eccurring on the high &eas beyond 12 nautical miles %om the
i tates, additional compensation is recoverable ., 1
fo:i Zenpecuniary damages, but’ panitive damagas are not recovhrs .
e,

"(? WiTHRY 12 NavTica, MiLes.—This chapter does not apply | - L
if the death resulited from a commercial aviation accident oceurring . e
on the high seas 12 nantical miles or lesé from-the share of the L "
United States, . o, LR :

%5 30308, Nonapplication

* “a) Srath LAW.—This chapter dves not affect the law of a0, ..

State regulating the right to recover for death. T
“(b) INTERNAL Warers,—This chapter does not aggly to the ‘' e .

Great Lakes or waters withiin -the territorial limits of'm Stater 1., vy

“CHAPTER 305~EXONERATION AND LIMITATION OF
LIABILITY T

' . . [ Yo e

- 4

v

i

“3.
w,,

!
=
PN

i o . - o W
(30501, Definition, o L e e g 3}‘,;,7'
p 02, AppHcation. . Mee e et ted ot v -
"ggg%. B::s y%gg of nature and valueoltgoodg. . . " o .
*30G05. General it of iability, - - o s B
0006 yﬁnﬁr&rntgtgtyﬁrm” ooal inury of death, IR TR
07. & 0szes,
s l"gmﬂoml {equiﬂn%n?ﬁce of claiv or Bmiling Lime Ihﬁ-hﬂaging action..
rovigions Hmiting abigil?c{or pmoq%g infury or death,
001 Ry it el mleraciod i rgatd formw, ¢ -
. Atio ation, L e "~ ' .
30512, Lfabilityyas master, p}f‘:cer. or seaman not alfected, . .

“§30501. Delinition

“In this chapter, the term ‘owner’ inctudes a charterer that .
mans, supglias, apd navigates a vesse] at the: charterer’s own  : iy
expense or by the charterey’s own procurement. cen

“$30502. Application

“Except as otherwise provided, this ché}mer (except section o
30508) apiplies to _seagoing vessels and vessels uged on lakes or )
Hivers or in inland navigation, including canal boats, barges,and . .. i o
“§30603. Declaration of naturé and value of goods
“(a) IN GENERAL.—If 4 shipge,r of an itérh hamed in subsectipn N
(b), contained in a parcel, pac age, or trunk, loads the 11t;em agL.
eight or baggage on a_vessel, ‘without at the time of loading ' o ) .
giving to the person receiving the tem a wiithen _naticé of the . - . ) :
true character and value of the jtem #nd having that information ;. . -
entered on the bill of ladin% the owner and master of .the vesgel R T
are not lisble as carriers. The owner and master are not lisble . -
beyond the value enterad on the bill of lading, o <
“(b) ITEMS.—~The items referted to in subsection (a) are precious
metals, gold or silver plated articles, freaciouy stones, jewelry, trine |
kets, watches, clocks, glass, china, eoing, bills, securitfes, printings,

[ R
.

“
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[398 US 375]
PETSONELLA MORAGNE, ete., Petitioner,

F_"?;' . . L v

il ' STATES MARINE LINES, Inc, et al.
o - sss US 375, 36 1, Bd 2d 339, 90 S Ct 1772

f. [No.. 175] |
. Argued March 4, 1970. Decided June 15, -1970.

. .QPINION OF THE COURT

Myr. Justice Harlan delivered the
opinion of the Court.

We brought this case here to con-
gider whether The Harrisburg, 119
. 'US 199, 30 L Ed 858, 7 S Ct 140, in
which this Court held in 1886 that
maritime law does not afford a cause

of actlon
' {398 US 376]
for wrangful death, should
any longer be regarded as accepta—
ble faw.

The complaint sets forth that Ed-
ward Moragne, a longshoreman, was
killed while working aboard the ves-
sel Palmetto State in navigable wa-
ters within the State of Florida.. Pe-
titioner, as his widow and represent-
ative of his estate, brought this suit
in a state court against respondent
States Marine Lines, Inc., the owner
of the vessel, to recover damages for
wrongful death and for the pain and
suffering experienced by the dece-
dent prior to his death., The claims
were predicated. upon both negh-
gence and the unseaworthiness of
the vessel.

States Marine removed the case to
the Federal District Court for the

- - Middle District of Florida on the

basis of diversity of citizenship, see

28 USC §§ 13832, 1441, and there filed.

a third-party complaint against re-
spondent Gulf Florida Terminal
Company, the decedent’s employer,
asserting that Gulf had contracted
to perform stevedoring services on
the vessel in 2 workmanlike manner

and that any negligence or unsea-
worthiness causing the accident re-
sulted from Gulf’s operations.

Both States Marine and Gulf
songht dismissal of the portion of

petitioner’s complaint that request.

ed damages for wrongful death on
the basis of unseaworthiness. They
contended that maritime law provid-

ed no recovery for wrongful death.

within a State’s territorial waters,
and that the statutory right of ac-
tion for death under Florida law,
Fla Stat §768.01 (19656), did 1ot
encompass unseaworthiness as a
basis  of liability. The District
Court dismissed the challenged por-
tion of the complaint on this ground,
citing this Court’s decision in The
Tungus v Skovgaard, 3568 US 588,
8 L Ed 2d 524, 79 S Ct 503, 71 ALR
2d 1280 (19569), and cases constru-
ing the state statuté, but made the
certification necessary under 28 USC
§ 1292(b) to allow petitioner an:in-
terlocutory appeal to the Court of
Appeals for the Fifth Circuit.

(398 US 377) .

The Court of Appeals took advan-
tage of a procedure furnished by
state law, Fla Stat § 25.031 (1965),
to. certify to the Florida Supreme

Court the question whether the -

state wrongful-death - statute al-
lowed recovery for unseaworthiness
as that concept is understood in mar-
itime law. After reviewing the his-
tory of the Florida Act, the state

J-00009




U. §; SUPREME COURT. REPORTS
Shya o Coowb e

' court answered this question in the
negative.

time law without regard to the Scope

of the-state statute. 409 F2d 82 .
(1969). The court stated that its -
disposition was compelled by our dei” .

cigion in The Tungus. Wa granted’
' certion:ari. 396 US 900, 24 L Ed 2d

176, 90 S Ct 212 (1969), and invited "

v

the Unit d‘Si;qltes ’to'"pgrﬁcipate ag *

amicus curiaé, id., at 952,.24 L Ed -
2d at,418, 90°S Ct 428, to reconsider '

the important qhestion of remedies
under federal marjtimie law for tor.
tions deaths on state territorial wa-

ters.

In The Tungus this-Court divided " . .
on the consequenices that should flow:
from the rule of méritime law' that. :

* “in the absence of a statute thereis .-
no action for wrongful death,” first -
annouficed in:The Harrisburg, Al -

members-of the Court:agreed:that.:

where a''death’ on'state temritoxial -

waters is léft remediless by thegen.

eral maritime. law and by federal - -

statutes, a:remedy may be provided
under’ any- applicable: state law giv.-. -

ing a right of:action for death by: - .
wrongful aet. - However, four . Jus.. .- -
tices dissented from the Court’s fuy. ..
ther holding that “when admiralty - .-
adopts a State’s right of action for - -
wrongiul death, it must enforce the
right as an integrated whole, with ..~

whatever conditions and limitations

the creating State has attached” . -
358 US, at 592, 3 L. Ed 24 at 528, .-

71 ALR2d 1280. The dissenters
would have held that federal mari- -
time law could utilize the state law
to “supply a remedy” for breaches’

of federally imposed duties, without .

© regard

211 So 2d 161 (1968).,, .
On return of the case 'to, the Court,. |,
of Appeals, that court. affirmed: the- ..
Distriet Court’s order, rejecting pe- . .
titioner’s argument that she was en- fu
titled to reveysal under federal-mari- ..

. - [398 US 378) .

to any substantive limita- B

tions contained in the state lay, Id,
at 597, 599, 3 L Ed 2d at 531, 832, ,

71 ALR24 1280,

{1-3)"The extent of the role to be- |

played

by, state law under The Tun- 3
- gus hag been the subject of substan- -

tial ‘debate and ‘uncertainty in this

4e

" Court, see Hess v United States, 361"

US 314, 4 L Bd 2d 305, 80 § Ct 341"
(1960) ; Goett v Union Carbide Corp., -

861 US 340, 4 L Ed 2d 341, 80 S Ct

367" (1960), with opinions"on both

sides of the guestion acknowledging ;

;-

the shortcomings in-the present law.
See 361 'US, at 314-3
L Ed 2d at 305, 308, 821, 80 8 Ct

. 841.° On, fresh eonkideration of the "’
entire subject, we have concluded”

15, 838-339, 4 -

that the primary source,of the con. .

fusion is not to be found in The Tun-
gus, but in The Harrisburg, and that ..

the latter decision, somewhat dubi-.
ous even when rendered, is-such an -

unjustifiable anomaly in the-present. .
maritime law that it should no long- ..
‘er be followed. We therefore re-

verse the judgment. of the Court of

Appeals.
o tssa,‘.lis 3791

The Court’s o;ii:ﬁbn in The Harris-

burg acknowledged that the result
reached had 'lLitle Justification ex-
cept in primitive English legal his-
tory—a history far Yemoved from

the American law of remedjes for -

maritime deaths.
[398 US aso]

That case, like

this, was a suit on behalf of the -
family of a maritime worker for his

death an.the navigable waters of a

State. Following severa] precedents,
in the lower federal courts, the trial .

court awarded- damages against the
ship causing the death, and the cir-
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MORAGNE v. STATES:

398 US 375, 26 L, Ed 24

cuit court affirmed, ruling that death
by maritime tort “may be com-
plaified of as an injury, and the -
wrong redressed under the generdl -
maritime law.” 15 F 610, 614
(1888). ‘This, Court, in reversing,
yelied- primarily on jts then-recent .
decision in Insurance Co. v Brame,.,.
95 US 754, 24 L, Bd 680 (1878), in
which it had held that in American ;
commop law, as in English, “ne civil--

action lies for an injury which re- .
. -death.” Id., at 756, .

sults in . . .
24 1, Ed at 582. In.The Harris- .
burg, as in. Brame, the Court .did,

. not examinethe justifications’ for -
ule; rather, it. .

this commonlaw ¥
simply noted that “we Jmow of no;

country that. has adopted a. differ- . .

ent jule o this subject for the sea, )
from C
the 1and,” and concluded, despite

contrary decisions of the lower fed-

eral coyrts both before and after
Brame! that the rule of Brame'

that which it maiitaing ob .

ghould apply equally ‘to -marifime -

deaths. 119 US, at 213, 30 I Ed
at 362. S ' <t .
* 3e8 US 3811

Our analysis of the history of the

common-Jaw rule indicates that it

was based on a particular set of fac-

tors that had, when The Harrisburg

was "(%e)gi‘ded, long singe been thrown

into "distard even in Englind, and

that hafl never éxistéd in this coun-"
try at @ll, - Further, regardless: of
the viability 0f the rule in 1836 ds

applied to’ Amétican Janid-based af-
fairs, it i¢ diffieult to discérn an ade-

quate reason for its éxtension to

admiralty, a system of law then al-

ready diff Y

spects from the common law.

One would expect, upen an inquiry °

into the sources'of the commion-law -

b s

erentiated in many re- .

rule, to find a cléar and compelling -
justification for what seems a strik- .

ing departure from the result dic-
tated by elementary principles in the
law of remedies. Where existing
law imposes a primary duty, viola-
tions of which are compensable if

839, 90'S Ct 1772

they eause injury, nothing in ordi-"

. pary hotions of justice suggests that

a violdtion should be nonactionable

. gimply because it was serious enoughi

to cause death. On thé contrary,

that rule has becin’ eriticized éver
sinee its iriception, and desexibed in- -

such terms.as “barbarous.”

Legal histoiians have concluded
that the sole substantial basis for: :

the rule at.common Jaw is a feature.

of the early English law that did.,.
not survive into this century—the .

felony-merger doctrine. See Pollock;,

supra, at 52-57; Holdqvggrg:h,“{rhé
Origin of the Rule in Baker v Bolton, .. -

32 LQ Rev 481 (1916). According.
to this doctxine, the commion law did "
not allow civil recovery for an act = °

that constituted both a tort and a
felony. The tort was treated as less
important than the offense against

the Crown, and was merged into, or .

pre-empted by, the felony. . Smith v -

Sykes, 1 Freem 224, 89 Eng Rep 160..

(KB 1677); Higgins v Butcher, Yel

89, 80 Eng Rep 61 (KB 1606). - The

doctritie found practical justification
in the fact-that.thé punishment for"
the feloriy was the death of the felon

and the forfeiture of his property to .-

the Crown; thus, after the crime: had

- been punished, nothing remained of

the felon or his property on which.
to basé:a civil action. Since all in-

tentional ox negligent-homicide was. .
 felonious, there could be no civil suit

for wrongful -death. ‘
The historical justification mar-

" shaled for the rule'in England never -

existed in this couniry. In limited
instances -Ametican law did adopt a
vestige of the felony-merger doc-
trine, to the effect that a civil ac-

tion was delayed -until after the-

criminal tridl. However, in this

country the' felony punishment did :- v

not include forfeiture of property;

" therefore, there was nothing, even

in those limited instances, to bar a
subsequent civil suit. E. g., Grosso
v Delaware, Lackawanna & West. R.
Co., 50 NJL 317, 319-320, 13 A

J-00011
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233, 234 (1888); Hyatt v Adams,
16 Mich 180, 185188 (1867); see

W. Prosser, Liw of Torts 8"
920-924 (3d ed 1964). Neverthe.
less, despite some early cases in -
which the rule was rejected as “in-_
capable of vindication.” e. £, Sulli- -

F

van v Union Pac. R, g;).,‘ (2&30 IEIJa;
. (WL, Neb

368, 371 (No. 1359

1874) ; Shiclds v Yonge, 16 Ga 849

(1854) ; ef. Cross v Guthery, 2 Root,

80, 92 (Conn 1794), Ameéricay eourts, .
generally adopted the English’ rule N
as the common law of 'this country .

as well. . Throughout, the period .of
this adoption, culgiipqting in , this
Court’s decision.jn Brame,

§ rss?us'agg; C
{he courts

L)

fé.-iled‘ to prodiice any satisfactory '
justification for applying the rule in". -

this country.,
Further, even after the décision in

1

Bramé, it is not apparent why the:
Court in The Hatrisburg concluded ' -
that theré shonld not be a differ- -
ent rule for admiralty from that ‘ap-'

plied at commion law. Maritime law

had always, in this country as ju -

England, beén 2 thing dpart from

the common Taw. It was, to a large
extent, administered by “different
a much greater debt

seourts; it owed '

Ao the civil law;* and, from its foeus

4on a particular . T '
{ass Us 387) -

. subject matter, it de-

veloped general principles unknown

to'the common Iaw. ' 'These princi-

Ples included a special solicitude for
the welfare of those men who under-
took to venture upon hazardous and
unpredictable sea voyages. See gen-

erally G. Gilmore & C. Black, The
Law of Admiralty 1-11, 253 (1957);

P. Edelman, Maritime Injury and
Death 1 (1960): These factors sug- -

gest that there might have been no -

anomaly in adoption of 3 different

rule to. govern maritime relations;
and that'the common-law rule, eritic -
cized as unjust in its own domaix, -/
might wisely have been rejected as '
incompatible with the law of the gea.+'*

This was'the conclusion rédehed by
Chief Justice Chase, prioy to Tis

Harrisburg, sitting on cireuit in The’
Sea Gull, 21 F Cas 909 Mo, 12,-°

G
!

i
by

578) (CC Md 1865). He there re.

marked that “There are cases, in-'
deed, in which it has been held that * -

t

In a spit at law, no redress can he " "

had by the surviving representative’

for injuries occasioned by the death o

of one throiigh the wrong of anoth.

er; but .these dre all commonaw .

cases, and the common law has its’

A

peculiar rules in relation to this gub.
ject, traceable to the feudal system
and its forfeftures . , . and. cer-
tainly it better becomes the huthane
and liberal character of Proceedings:

n admiralty -fo. give than to' with..
hold the remedy, when not required

to withhold it by éstablished and in.;. -

flexible rules.”. Id., at 910:

.

Numerous other fedgi-tql:mhritime,? :

cases, on similar reasoning, had
reached the same result. E. g, The
Columbia, 27 F 704 (DC SD NY .
1886) ; The Manhasget, 18 F 918

(DCED Va 1884) ; The E. B.
[358 US 385)

: Ward,.
dr, 17 F 456 (CC ED La 1883) ;
The Garland, 5 ¥ 924 (DC ED Mich
1881) ; Holmes v 0. & C. R. Co,,
5 F 715 (DC Ore 1880) ; The To-

5. The Court in The Harrisburg ac-
knowledged that, at Jeast aceording to the
courts of France, the civil law did allow
recovery for the injury suffered by de-
pendents of a pergon killed. It noted,
however, that the Louisiana eourts took
a different view of the civil law, and that
English maritime law did not seem to

differ in this regard from English common
law. 119 U§ at 205, 212-213, § L Bd at
242, 244, See Generally Grigsby v; Coast
Marine Ser'viqe,“ 412 #24d 1011, 1023-1029
(CA5th Cir 1969); 1 E. Benedict, Law of .
Ameriean Admiralty 2 (6th ed Knauth
1940); 4 id., at 358,

%
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MORAGNE v STATES MARINE, LINES
808 U4 875,°26 ¥ Bd" 24 339,"90°S Ot 1772

wanda, 24 ¥ Cas 74 (No. 14108), L amsvswg .o ()
(CCET) P2 1877) ; Pluymmer v Webb, ., In the United Stites, every State - ™
19 F Cas-894 (No. 11,234) DG today has enacted a wropeful-degth

Maine 18@5).; Hollyday v The David, .. -

Reeves, 12 F, Cas 386 (No. 6,625).

(DC M4 1879). Despite, the tenor .
of these cages, some, decided after . .

Brame, the Coury in The, Haxrrishuxe
conclnded that “tlie admiralty judges .

in the DUnited States did nqt rely for
their. jurisdiction on any rule of the
maritime Jaw different from that of
. the cormon Jaw; but' [only} on their

opinion that, the rul¢ of the English '
commoryi lay was not founded jn rea: "
son, and had__ ne'!;be'cqmeﬁmly s

ot

tablished in the jurisprudence of this: -

country.” 119 US, at.208, 30 L Ed

ferenf; tule for admiralty, the Court,
‘held that maritiy el’& -
ltical 1h ‘this respeet to the common
aw' 7 R 4 )

wrin,

P

purg, when decided, Was' a’ correct:

extrapolation of the prineiplés of de- - -
cigional law then in existerce. A de- -

velopment of major significance has

¥

interveped, making clear that the’

rule against recovery foir wrongful. =

. )

death is sharply, out of Keeping ~with
the policies of modern Americah -

maritime law,” This devélopment is . - -

_ the wholesale abandonment of thé
rule in most of the areas where
it once held sway, quite evidently
prompted by the same sense of the

rule's injustice that generated so .

much criticism of its original
promulgation. '

8. See also National Parks Act, 16 USC
§457; Outer Covitinental ‘Shelf Lands
Act, 43 USC §§ 1931-1343 (making state
wrongful-death statites applicable to par~
tieular areas Within federal jurisdictioh).
Cf. n. 16, infra.

)

at 860, Without discussing any eon- * -

! chottl, CISCUS 369 US 1, 7L Ed 24 492, 82.8
siderations fhat might support a djif- : T

w must be iden- .. :

B R
We nieéd riot, however, pronbuiiigs ' - -
a vexdiet on ‘whethier The Hariis-- -

statute. See Smith, sypra, 44 NCL .
Rev 402." The Congress has created -
actions for wr u}xﬁl‘ deathis of rail- '
road,emplayees, Federal Employers'
Liskifty Act, 45 USC 56 51-59; of
merchant . seavieri, Jones, .Act, 46 ;
USC §,648; and of persons on {lie
high seas, Déath on the High Séas °
Act; 46 1USC §§761, 7625 Congress

‘has also, iy the Faderal Toxt Claims

Act, 28 TJSC-§1346(b), made the
United. States subject to lisbility in . -
certain circuinstances for negligent- .
ly caused wrongipl dehth to the -
same -extent: as a private person.
See, ¢. g, Richards v United Sta.teg{ .
585 (1962). Do
[4] These nunierpus and broadly:

. applicable statutes, taken asa whole, . -

make it clear thatthere is no pres- -
ent piiblic . policy. against . allowing ..
recovery for wrongful death.. The
statutes.evidente a wide rejection by, |
the legislatures.of whatever justifi-
cations may-opce have existed fora’ -
general refusal. to allow such recov-
ery. ~This. legislative’ establishment
of policy carries significance. beyond
the particular §cope, of each of the
statutes involved. The policy thus
established has become jtself a part
of our- o
' [398 US, 391} ,
Jaw, to be given its appropri-
ate weight nof only.in matiers of
statutory copgtruction hut also in
those Pf ‘deeisibnal_ laW‘. . We m“st.' ‘
therefore, analyze With care the con-
gressional; enactments that have ab-
rogated thé common-law rule in the
maritime field, to ' .

v
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[398 US 3931
determine the im-

pact of the fact that none applies in
terms to the situation of this case,
See Part III, infra. However, it is

sufficient at this point to eonclude, .
as Mr. Justice Holmes did 45 years .

“*ago, that the work of the legisla-
tures has made the allowance of re-
covery for wrongful death the gen-

* eral rule of American law, and its
‘denial the exception. Whepe death
is caused by the breach of a duty
imposed by ‘fedérsl- maritifie law,
Congregs has established a policy fa-

legislative direction to except a par-
- ticular clasy of cases,

X

5} Our undertaking, therefore, is .

to determine whether Congress has
given such a direction in its legisla-
tion granting remedies for wrongful
deaths in portions of the maritime
domain, We find that Congress has
given no affirmative indication of an
intent to preclude the Jjudicial allow-
ance of a remedy for wrongful death

" to persons in the situation of this pe-
titioner.

[6, 71 From the date of The Har-
« wrisburg until 1920, there was no rem-
- »edy for death on the high seas

~-:caused by breach of one of the duties .

imposed by federal maritime law::

For deaths within state territorial’ 4
waters, the federal law accommo- .

dated the humane policies of state
wrongful-death statutes by allow-

ing recovery whenever an applicable °

. state statute favored such recovery.
Congress acted in 1920 to furnish -
the remedy denied by the courts foi
deaths beyond the jurisdiction of
any State by passing

(7] 11. In 1927 Congress passed the
Longshoremen’s and Harhor Workers’
Compensation Act, 44 Stat 1424, 38 USC -
§ 901 et seq., granting to longshoremen the
right to receive workmen's compensation
benefits from their employers for acciden-
tal injury or death arising out of their em..
ployment. These benefits are made exclu-~
sive of any other liability for employers

voring récovery in the absence ofa .

(398 US 3943
two landmark
statutes. The first of these was the
Death 6n the High Seas Act, 41 Stats
587, 46 USC §1761 et Seq. Section I
of that Act provides that: o

“Whenever the death of a personi
shall be eaused by wrongful act, neg-
lect, or defanlt occurring .on the high:
seas beyond a marine league from
the shore of any State, . . . the
persenal representative of the dece-.
dent may maintain a suit for dam-
ages in the district courts of the.
United States, in admiralty, for the
exclusive benefit ‘of the decedent’s.
wife, husband,: parent, child, or de-
pendent relative against the vessel,
person, or corporation which would
have been liable if the death had not
ensued.”

Section 7 of the Act further pro- -

vides: R D

“The provisions of any, S{atp stat.”
ute giving or. regulating rights’ of;

action or remedies for'death’ shall’

not be affected by this [Act],’ Nor
shall this [Act] apply to,the, Great."
Lakes or to any waters within the

territorial limits of any State
" .

The second statute was the Jones
-Act, 41 Stat 1007, 46 USC § 688,
which, by extending to seamen the
protections of the Federal. Employ-.
ers’ Liability Act, provided a right
of recovery against their employers
for negligence resulting in injury or
death. This right follows from the
seaman’s employment statis and is
not limited to injury or death oceur-
ring on the high seas™ .

who comply with the Act. The Act does

not, however, affect the longshoreman's
remedies against persons other than his
employer, such as a shipowner, and there-
fore does not bear on the problem before
us except perhaps to serve as yet another
example of congressional action to allow
recovery for death in cireumstances where
recovery is allowed for monfatal injuries.

R R T
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. by providing a claim for ‘wrein

MORAGNE v STAT
398 US 476, 26 L Ed

' [398 US 395]

The. United States, participating
as amjicus curiae, contended at oral
argument that these statutes, if con-
strued to forbid recognition of a
general maritime remedy for wrong-
ful death within-texritorial waters,
would perpetuate three anomalies of
presént law. The first of these is:
simply the discrepancy produced-
whienever the rule of The. Harris-
burg holds'sway: within territorial
waters; identical conduct violating
fedéril law (here the furnisliing of
an unseaworthy vessel) produces lia-
pility if the vietim is merely injured,
but frequently not if he fskilled. As
we have concluded; such a distine-
tion is not compatible with the gen-.
eral policies of federal maritime law.’

The second incongruity is that
identical breaches of the duty to pro-

vide @ seaworthy ship, resultmg in

death, produce liability outside.the
three-mile limit—since a claim-un-,

. der the Death on the High Seas Act

may be founded on unseaworthiness,
see Kexrnan v American edging.
Co., 355. US 426, 430 n, 4, 2 L Ed

12. A. joint confributor to this last sit-

nation, in_conjunction with the rule of

e

The- Harxizburg, is the decision in Gifles-

. pie ¥ Unitéd’ States Steél Corp., 379 Us

148; 13 'L Ed 2d 198, 85 8 Ct 308 ¢1964),
where thie Court held that the Jomes Ack,
giul death
based on negligence, prechu?s any state
remedy for wrongful death of a seaman in
terfitorial watérs—-whether based ‘0fi’'neg-
Yigenee or unsesworthiness, The Court’s
yuling in Gillespie was only that the Jones
Act, which was “intended 1o bring about
the uniformity in the exercise of admiral-
ty Surisdietion required by the Constitu-
tion, . . . wnecessarily supersedes the
application of the death statutes of the
several States” Id., at 156,13 L Ed 2d
at 205. ‘The ruling thus does not disturb
the seaman’s rights under general maxi-
time law, existing alongside his Jones Act,
claim, to sue his: employer for injuries
cansed by unseaworthiness, see McAllister

v Magnolia Petroleum Co., 857 US 291, .

2 1, EBd 2d 1272, 78 8 Ct 1201 (1968), or
for death on the high seas caused by un-

)

MARINE LINES

24 '389; 90' S Ct 1772 -

I

2d 382, 887, 78 8 Ct 894 (1958)-—
but not within the territorial waters
of-a-State-whose local_statmte ox-
cludes unseaworthiness claimg. The
Uiited” States-arguéd that ginee the
substantive duty is federal, and fed-
eral maritime jurisdiction covers
navigable waters within and. with-
out the three-mile limit,; no rational
policy supports ‘this distinction in
the availability of a remedy:

The third, and assertedly the
“strangest” anomaly, is that & true
seamen—that is, a member of a
ship’s company, covered by thie Jones
Act—is provided no remedy for
death caused. by unseaworthiness
within territorial ‘waters, while a
Jongshoreman, to whom the duty of
seaworthiness was extended only be-
‘canse he performs work

(398 US 396

traditional-

1y done by seamen, does have such

a remedy when allowed by a state
statote? ‘ :

{81 There -is' much force to the
United States’ argument that these

seaworthiness, sea Kernam v American
Dredging Co., 355 US 426,430 n. 4, 2 L

Ed.

v Albaiross Tanker Corp.,

2d 382, 387, 78 8 Ct 894 (1958) ;. Doyle
367 F2d 465

(CA2d Cir 1966); of. Pope'& Talbot, Inc.
v Hawn, 346 US 408, o8 Y, ‘Bd 148,.714-S
Ct 202 (1953), Likewise, the remedy un-

der

genera) maritime law that will be made

available by our overruling today of The
Harrisburg seems to be Heyoind ‘the ypre-
clusive effect of the Jomes Act as inter-

pre

ted in Gillespie. The existence of a

maritime ramedy for deaths of seamen in

territorial watéys will further, rather than’ -
hinder, “uniformity in the éxercise bf'ad- -
miralty jurisdiction”; and, of course, no
question of preclusion of a Jederal remedy .
was before the Court in Gi_llesspie or its

predecessor, Lindgren v United

tates, 281

US 38, 74 L Ed 686, 50 S Gt 207 (1980).
since no such remedy was thought to exist
at ‘the time those rases were decided, See
Gilmore & Black, supra, at 304; but cf,
Kernan v American Dredging Co., 855 US,

at

499-430, 2 L Bd 24 at 386, 387.

J-00015
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distinctions are so lacking in any
apparent justification that we should
not, in the absence of compelling evi-
dence, presume that Congress af-
firmatively intended to freeze them
into maritime lJaw. There should be
no presymption that Congress has

" removed this Courl’s traditional re-

. sponsibility to vindicate the policies

of maritime law by ceding that func-
tion'exclusively to the
: 398 Us 3973 -
States. How-
ever, respondents argue that an in-
tent to do.just that is manifested by

the portions of the Death on the -

High Seas Act quoted above,
The Ale'g,islative hiétory of the Act

" suggests that respondents miscon-

ceive the thrust of the congressional’
concern. Both the Senate and House
Reports consist primarily of quoted
remarks by supporters of the pro-
poseéd Act. Those supporters stated
that the rule of The Harrisburg,
which had been rejected by “[e]very
country of western Europe,” was
“a_disgrace to a civilized people,”
“There i3.no reason why the admi-
ralty law of the United States should
longer depend on the statute laws of
the States, , . .. Congress can now
bring our maritime law into line
with the laws of those enlightened

. nations which confer a right of ac-
" tion for death at sea.” The Act

would accomplish. that result “for

" deaths on .the high seas, leaving un-

impaired the rights under State stat-
utes as fo deaths on waters within
the territorial jurisdiction of the
States. . . . This is for the pur-
pose of uniformity, as the States
can not properly legislate for the
high seas.” ‘S Rep No. 216, 66th
Cong, 1st Sess, 8, 4 (1919); HR

13. Similarly, when Parliament abrogat-
ed the English common-law rule by pass-
ing Lord Campbell’s Aet, it provided that
“nothing therein contained shall apply to
that Part of the United Kingdom called
Scotland,” 9 & 10 Viet, e, 93, §6 (1846).
The decisional law of Seotland had long
vecognized a right to recover for wrongful

TS

Rep No. 674, 66th Cong, 24 Sess, -
3, 4 (1920). 'The discussion of
the bill on the floor of the House
evidenced the same concern that. g
cause of action be provided “4n casés?®
where there is now' no remédy,” 597
Cong Rec 4486, and at the same time¢'
thdt “the power of the States to erg.
ate actions for wrorigfnl death in o
way' be affected hy enactment of the
federal law.” The Tungus v Skov-..
gaard, 358 US, at 598, 3 L. Ed 24 at
529, 71 ALR24 1280,

91 Read in light of the state of
maritime .law .in 1920, we believe’
this legislative history indicates that
Congress intended to ensure the ‘con-’
tinued availability of a remedy, his-
torically provided-by the States, for
deaths in territoria) waters; its fajl-
ure to extend the Act to cover suph
deaths primaxily reflected the lack:
of necessity for coverage by afed:
eral statute, rather than an affirma-.
tive — :
{398 US 398) - -
desire to inkulate such deaths;
from the hegNE of 3 fodeusn o
edy that might-be-available ~inde.
.pendently-of the Act. The void that:
existed in‘maritimé law up until 19204
was the absence of any remedy foir
wrongful ‘death o’ the high" geug:

o
i

-
N

Congress, in acting to fill that void,*

legislated only to the three-mile Kmiits
because that was the extent of the
problem.® The express provision

* that state remedies in territorial wa-

ters wére not disturbed by the Act
ensured that Congress’ solution of
one problem would not create anoth-

" er by inviting the courts to find that

the Act pre-empted the entire field,
destroying the state remedies that
‘had previously existed.

death; thus the mischief at which the stas-
ute afmed could he cured without disturb-
ing Seottich law., The Act “exciuded Scot-
land from its operation because a sufficient
remedy already existed there when in Eng-
land none existed at gl Admiralty- Com-
n;i;sgoners v 8. 8. Amerika, [1917] Ac,

at 52,

N
e
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3

The beneficiaries of persons mest-

ing death on territorial waters did .
"ot guffer at that'time from being,

excluded, from the coverage of the
Act. To the contrary, the state rem-
edies thaf, were left nndisturhed mot
only were familiar but also may ac-
tually have heen more generous flian’
the yemedy provided by the new Act.
On the one hand, the primary basis
of recovery under state.wrongful-
death statutes was negligence. On
the other hand, the substantive du-
ties iposed af'that timé by, génetal

maritinie Iaw were vastly different

from those that presently’ exist.

“[T]he seatai’s xight 6" recover

darnages” for ipjurié:é Vcauged by

g

. unseaworthinéss of the ghip was an -
= obsgiire. and. relafivély il used
yemedy,” perhaps laigely hecause

prior to this, Court’s decisign in

Mahnich v Southern S. 8. Co,, 321"

US 96, 88 L Bd 661, 64 8 Ct 465
(1944), - " :

! 1398 VUS.399] :

.. the shipownex’s duty was
only: fo- use due diligence to provide
a - geaworthy ship,. .Gilmere &
Black, supra, at 815, 361 ; Tetregnlt,
Seamen, .Séaworthiness, -and the,

. Rights .of Harbor Workers; 39 .Cor-

pell 1L.Q 881, 392-393, 396 (1954).
Nonséamen on the high seas eould
generally ‘recover for -ordinary nég-
ligence, but even this' -was virtually:
denied to seamen under the peculiar

maxritime . doctririe ‘of 'The Osceola, "

189'UY 158, 175, 47 L' Ed 760, 764,

28 S Ct 483 (1908)." Congress in -
1920 thus legislated aghinst a back: -
drop of state lays thaf imposed 2"
standard of behavior generally the -

same as—and in some respecty per-
haps more favorable than—that im-
posed by federal maritime law.

Since that timé thé equation has
changed . drastically, through this
Court's transformation of the ship-

owxer’s duty to provide a seaworthy

ship into an absolute’ duty not satis-

398 US 875, 25 L Ed 24 389, 90 8 Ct 1772

fied ‘by due diligence. See, e g,
Mahnich v Southern'S, 8. Co., supra;
Mitchell v Trawler Racer, Inc. 362

"Us 539;'4 L Bd 24 941, 80 S Ct 926

(1960). The unseaworthiness’ doe-
trine hag bécomé the’ principal ve:
hicle for recovery hy seamen for i~
jury.or death, overshadowing, the’
negligence action made.availablg by,
the Jomes Act, ‘see: Gilmore &
Black, supra, at 315-332; and it has
achieved equal importance for long-
shoremen aiid othéi harbor workers
to-whoin the duty of ‘seaworthiness
was extended bhecause ‘they -perforri
work on the vessel traditipnally done
by .sesmien, Seas' Shippifg” Co. v
Sieracki, 28 US, 85, 90 L Ed 1099-
66 S Ct.872 (1946). The resultinig
discrepancy “Hetiveen the remiédies
for deaths coveéved by the Death on
the High Seas Act ahd for déaths
that happén to ¥all within a, state
wropgful-death statiite not encom-
passing ‘unséayiorthiness could not
have been foreseeh by ' Congreds.

" Congress mevely-declined to disturb

state remedies.at a time whenthey
appeared adequate to effectyate the
substantive' diitiés imposed by gen-
eral maritime Taw, That actiohl cah-
not be réad as ain’ Thstruction to the
federal ¢ourts that dedths in ‘terri-
i‘:;orial waters, caused by lreaches of
he R e
{498 US 4001

evolving duty of seaworthiness,
must be damium absque injuria
unléss the States expand their. rem-
edies to mateh the scope of the
federal duty. ' ‘

To put it another: Way, the mes;

sage-of the Act ig that it does not
by its own force abrogate available.
‘state remedies; no intention appears

that the Act have the effect of fore-
closing any nonstatutory federal

_remedies that might be found ap-

propriate to effectuate the policies
of general maritime law.

it
Ry
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{10, 111 That our ‘conclusion is
wholly eonsistent with the congres-
sional purpose is confirmed by the .
passage of the I

-t '[e98 US 4011 -

. : Jones Act almost.
- simultaneously with the Death on .
the High Seas Act. .. As we observed.
in Gillespie ¥ United States Steel,
Corp. 879 US 148, 155, 13 I, Ed 2d .
199, 204, 85 § Ot 808 (1964), the .
Jones Act was intended to achieve .
“uniformity in the.exercise of ad-: .

miralty jurisdiction” by. giving

‘seamen 2 federal right to recover,

from .their employers for negligence. - .
regardless of.the location of the in-.. .
. jury or death. That Strong concern
for uniformity is'searcely consistent -
with 4 conclusion that Congress jn:
tended to require the present.nonw. -
uniformity in the effectuation of -
the .duty to provide a seaworthy
ship.  Our recognition of a right to
recover for wrongful death under
general ; maritime law will assure -
uniform, vindication of fedexal pol- -

» ]

lcigs;. removing the tiensions and

discrepaicies that have resulted.
from i e necessity to accommodate |
state remedia) stattlg:nes to equusi%:_-_
ly_macitime suhstantive Goncents, .
E., Hess v United States, 361 US

814, 4' L Ed 2d 305, 80 S Ct, 841 |
- (1960) ; Goett v Union Carbide Coip.
361 US 340, 4 L Ed 2d 841, 80 S Ct
367 (1960) Such auniformity ’
« o [298 US 402) -
. . ©. . not
only will further the concerns of .
both of the 1920 Acts but also will -

give effect to the constitutionally -

based principle that federal admi-
ralty law should be “a system of law
coextensive with, and operating uni- .
formly in, the wholé country.” The
Lottawanna, 21 Wall 558, 575, 22 L
Ed 654, 662 (1875).

112,131 We conclude that the
Death on the High Seas Act was
not intended to preclude the avail-
ability of a remedy for wrongful
death under general maritime law in
situations not covered by the Act.

Because the refusal of mavritime
' (398 'US 4031 ’

‘ law . v
to provide such a remedy appeaxs.-: .,
1o be jurisprudentially unsound and.... .
to have produced serjong ‘confusion. . . .
and ‘hardship, that refusal should- - .

cease unless there are substantial.
countervailing factors that dictate

adherence to The Harxrisburg simply . -

as a matfer of stare decisis. We.
now turn to a consideration of those

factors, ty
v

The oné aspect of a claim for
wiongful .death that has no precise

counterpart in the established. law . '

governing nonfatal . injuries .is -the-
determination of the beneficiaries..
who are entitled to recover. Genzq

eral maritime law, which denied any. . e
recovery for wrongful death, .found. -, :

A

no need to specify which depengienta )

should receive such recovery. ™ Op"

Ly

this question, - petitioner - and;'*‘tmé AT
United States-drgie that’ Wé “may" /
SAT

look for guidince o the expYessions -
of Congress, which has spoken oii
this =

[398, US 407)

subject i the Death on the
High Seas Act, “the Jones ‘Aet,”

and the Lorigshorgmen’s and Harbor
Workers’  Compensation Act.

Though very similar, each of these’
provisions differs slightly i the
naming of dependent relatives whe

- may recover and in the priority

given to their claims.
[15<78) The United States com.

tends that, of the thres, the provi- '
vision-that should be borrowed for - .
wrongful-death actions under gen-' -
eral maiitime law is that ‘of the -

Death on the High Seas Act. It is _
the congressional enactment that”

deals- specifically and exclusively °
with actions for wrongful death,
and that simply provides a remedy
~—for deaths on the high seas—for
breaches of the duties imposed by

i
i
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. their employees, and: ‘provides stand.:

MORAGNE; v STATES MARINE LINES - - -

898 US 376, 26 L. Bd 2d 839, 90 S Ct 1772

general maritime law:
the beneficiary provisiods’ of the
Jones Act are a plicable only to a
specific ‘cligs of
seanien’ dgainst théir-employers—.
based’ ‘dh viblations of ~the- Speexal‘

jons—cldaims by

In contrast, .

standafd‘“ ‘of négligence that’ has

been iinposed under the - Federal»*
Employers’ Iaqbllity Act. ' That:
standard appears fo-be uhlike any "
imposed by ‘géheral -maritime law.-

¥

Further, although the Longshore-".i.
men’s and Harbor Workers’ Com- " °

pensation Act is applicable to long-
shoremen such as petitioner’s late
husband, its principles of recovery
are wholly foreign to those of gen-

exal maritime daw—rHkémost work- -

men’s conipensation liws; it dealmsz'-.

only ‘with® {lie responiibilities-: of..
employérs for death oy injury. to

ardized amounts of compwsatmn
regardless of favlt 6n the part ofr
the employer SN

The,- only one of these statntes

m{

e

that applies not just to a class of

workers.:but;, to-any.“person,” .and

,,,,,

that bages Jiability en. cpnduct;v,quqm

tive of geneyxal maritime..
[398 US 408)

w, is the

Death on the et The

borrowing of ts sq.heaule of hen-
eficiaries, argues the. .nite& States,

will not only effectuafe’ the ex. '

pressed Epngressional greferences in,

AR

this area but will also probjote’ um~,j' .
formity by e-mixrmg that Jihe ben- S

eficiaries will the. game,, for

jdentical torts, rathe:: than varying

with the employment status of the
decedent. There is. no occasjon, ac-

be effectuated are entirely federal.
and Congress has . expressed its,

preference of beneficiaries for viola-

tiong of maritime law.

" 23. 46 USC §76L

"!

" cording to.this argument, to boryow.
from the Jaw.of the relevant coastal -,
State, since the underlying duties.to.. , |

o

—

,lmpleménted wi‘th
© deciidés: “'The experience ¥hud built:::

. sw:thd aboti Th

We: do not “determine this issue
now, for we think its final resolution
should - await - further:: sifting"
through the lower courts in future. -
litigation. For present purposes we
conclude only thut jts existence af-
fords Ho Sufficient ' reason “for not -
coming to- “with “The: Hbrris-

burg‘. "If ‘still’ dther subsidifry is- -

sues should x;équnre resohition; sueh:
as partuﬁx‘lar gilestiotls of: the:

- medsure of damages, the courts willc

not ‘be without ‘persuasive atialogye™
for guidance. Both' the' Dedth on -
the Higl Seas Akt and-thie iumefons
state wrongful:death acty have' b‘eén
‘ uccess ‘“fom: -

up coixiséls that'a suit for wrong.:
ful death raisés mo probleis' uniilie -
those that-bave long been grist' for:
the judieial:mill. . .. -:4. -

Iq qum, in eontr o the tqrre
of . difficult ‘htig 3:% that h
ﬁ abur I'I‘he
Tungus, which followed hpdﬁ 11: and
the problems of fedekal:gtake aciorh:’
moﬂatiﬁn ti;e . 0 oned, “the
Tecogl mn of 2 reme er wnqnga
fuldéath’ und‘er gengz‘;!al ' maritime
law eai be expéciad ‘o bring Jmore
plati “waters. ‘lf prospedt "

deed makes for, and nqt ,ag'ai’nst. the -

dlscardmg of The’ Haqnsbqp

f398 US'4bej -

l'l91 We-accordingly overrule fI‘he
Harrisburg, and hold‘that an action
does lie under general maritime law,
for'dedth ' eaused by MolaﬁQp of
mayitime duties.’ The ﬁi’gment of
The "Coitrt of ' Appeally is réversed,
and the cade iy remandéd to that’

coui't “for further procéfedmgs coh— :

sistent with Lhifs opihmn
It ig so ordéved. !

Mr. Justice - Blackmun took 110
partin the conSxdersiftlon or decision
of this case.

. “i?. g
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S {414 U8 578) -

SEA-LAND SERVICES, Inc., Petltmner.

HELEN STEIN GAUDET, Administratrix of the Estate
. of Awtrey C. Gaudet, Sr :

414 US 573,89 L Ed 24 9, 94 S c; 806 CL e
. [No. 72-1019] '

. Argued Novembey 7, 1978. Decided Japuary 21, 1974,

OPINION OF THE COURT

i414 US § ‘?ﬂ
Mr. Justice Brenmnan delivered the
.opinion of the Court.

[ Moragne v i
Lines, 398 US 875, 26 L. Bd 24 839,

90 S Ct 1772 (1970). overruling The :
Harrisburg, 119 US 199, 30'L Ed

-858, 7 S Ct-140 (1886), held that
an action for wxongful death based
on unseaworthiness is maintainable

States Marme

under, federal maritime law, but left =~

the, shaping of thenew nonstatiitory

action to future cases. The gquestion..
in this case is whether the widow -

of a longshoréeman may maintain

such an, ‘action for the wrongful

death. of her hﬁsbanﬁ-—aljeged to °
have resulted from injuries. suffered .
by, him while aboard a vessel in,
navigable waters-—-after the dece-."
.-dent-recovered damages in his life-

. time for his injuries. :

Respondént’s husband guffered

severe injuries while WOrkmg as a .
longshoreman aboard petitioner's.

vessel, the S.8. Claiborne, in Loui-
siana mnavigable waters.

disabxhty, physical agony, and loss

of earnings in an action.based on .

unseaworthiness, but died shortly
after the action was terminated.
Respondent brought this wrongful-
death action in the District Court
for the Eastern District of Louisiana
for damages suffered by her.' Based
on her husband’s recovery, the Dis-

trict Court dismissed the widow's"

suit on grounds of res judicata and

He recov-
ered $140,000 for his permanent

faxlure to state a claxm. The Court
of ‘Appeals for ‘the Fifth Cireunit:
reversed, holdmg that Moragne gave"
“Mrs, Gaudet .
ble * '
[414 US 5751

‘cause of action for Mr. Gaudet’ "’

death wholly .apart from and not

a compensa- g

extinguished by the Iatter’s recQVery

for his personal injuries . ..
463 F2d 1381, 1382 (1972).

granted- certiorhri, 411 Us 968 '36 .
L Ed 2d 688, 93 8 Ct 2141, (1978),

and now aﬂirm
* .'-I'. v o -04\:.’

i, s—a] Pehtloner, Sea-Land Ser—
vices, Ine, (Sea;—Land), ,
argues that” the
wrongful-death .Yemedy should reg-.
ognize no loqs mdependent ‘of the
decedent’s claim for his personal in-
juries, and therefore that respondent -
had a wrongful-death remedy only
“in the event Gaudet failed to prose-
cute [his own claim] during his life-
time.”., Brief for Petitioner 6. But

oy
P

Moragng had already implicitly re-

jected that argument;
414 US s'zsl

for we there .

recognized that a single’ tortious act
might result in two distinet, though
related harms, giving rise to two
separate causes of action: “in ‘the’
case of mere mJury, the person phys-
ically harmed is made whole for his
harm, while in the case of death,
those closest fo him—usually spouse
and chxldren—-seek t6 recover for

J-00020

[ S



U. S. SUPREME COPRT. REPORTS

their total loss of one on whom they
depended.” 398 US, at 382, 26 L Ed

Tt

2d 339. Thus, Moragrie created a.. . 7"

true  wrongful-death  remedy—

founded upon the death itself and in- .

dependent of any action the decedent oo

may have had for his own personal
injuries. Because the respondent’s
guit involves a different causie of
action, it is not precluded by res

‘judicata.

[9] To be sure, a majority . of.
courts interpreting state and federal -
wrongful-death .stafutes have held
that an action for wrongful death is .
barred by the decedent’s recovery.
for injuries during his lifetime. But
the bar does not appear fo rest:in

those cases so much upon prineiples °
of res judicata or public policy.as -
upon . statutory lmitations on the .
. wrongful-death action. As one au:..
thority has noted, “[tlhe fact that ..

all civil remedies for wrongful death
derive from statute has important
congequences. Since the right was
unknown to common law, the legis-
latures which created the right were
free 1o impose féstrictions upon it.”

. 2 F. Harper & F. James, The Law of -
" Torts §24.1, p 1285 (1956). 'Thus,

England’s Lord Campbell’s"Act, ‘the
first wrongful-death statute, permits .
'[414 US 580] Free

recovery “wherisoever the Déath o'f.. '
a Person shall be caused by [the]: .

wrongful Act . . . [of another]
and the Act. . . .

(if Death had not ensued) have.

entitled the Party injured to -

maintain an Action and recover
Damages in respect thereof , . . .”
Early English cases intexpreting
the Act held that this Jan-

guage conditioned wrongful-death
recovery upon the existence of

an actionable cause of the dece-

dent at his death, if - -

[414.U8 5811
' the deceased’
had reduced his claim to judgment,
gettled with or released his tort-
feasor, and therefore up, to the time
he died could not have maintained

is such as would -

" bell’s Act, Michigan _
land. 227 US 69, 69, 57 L Ed.417, -

| a fui-thei- action for his injuries,

Jhis depéndents could have no
cause of action for his wrongful

--death. Sin¢e Lord Campbell's Act

became the prototype of American

’ wrdﬁ'gfu“l’-death statutes, most state

statutes contained nearly identical

"+ <. Janguage and have been similarly

interpreted by state
: 1414 US 582}
courts.

Though the federal wrongful-death .-

statufes. do not contain the same

. controvergial language, the FELA,

tially identical. with” Yiord Camp--
C. R. Co..v Viree-

38'S Gt 192 (1913), ind theieéfore
simiilar resttictions havé heen piaced
on FELA wrongful-dejth recovery:
Mellon v Goodyear, 277 US 335, 845,
72 L Eq 906, 4;,8 8 Ct 541 (1928).
1434 US 5881 -
[10, 1) Moragne, on . the othér
hand, -requires that. the shape of
the mew maritime wyongful-death
remedy  (not 4. statutory. ctéation
but jndge-made, see The Tungus v '

Skovgaard, 358 US 588, 611, 3 L Ed

2d 524, 79 S Ct 503, 71 ALR2d 1280 .

(1959) (opinion of Brennan, J.) be
guided by the principle of maritime
lavy that “certainly it better becomes
the humane and liberal character of
proceedings in admiralty 16 give than -
to withhold the Yemedy, when not
required to withhold it by estab-
lished and ‘inflexible rules,” The Ses:
Gull, 21 F Cas 909 (No. 12,578) (CC
Md 1865) quoted in Moragne, 398
US; at 387, 26 L. Ed 2d 339, " Since

.the policy underlying the remedy is
to insure compensation of the. de~ .
pendents for their losses resuliing .

from the-decedent’s death, the rem-

edy should not be preclnded merely -

because the decedent, during his life-
time, is able o obtain a judgment
for' his own' personal injuries. No

=,
M-
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SEA'LAND ‘SERVIGES v GAUDET
414 US 673, 38 L Ed 24 9, 94 S Ct 806

statutory language or “established

- and inflexible rules” of maritime lIaw

require a contrary coneclusion.’ .
b G

4 it »

- [12] Sea-Land argues that, if de-

‘pendents’ aré not prevented from
- bringing a separate’ cause of action

for wrongful death in cases where
the decedent has aiready received a
Judgment for-his pergonal injuries,

+ then ' necessdrily it ..

Aot (414 US 584) .
will be subject

_ tqﬂ.("lqul'fil;.li,q‘lsiligy,jl In order to eval-

uaté. this argnment it. is necessary
first to identify the particilar harms
suffered by the dependents, for
whiéh the maritime Wrongful-death
remedy’ permits “recovéry of dam-

-ages.  Inidentifying “thesé ' com-
‘péngable harms, ‘we are not without

uséful-guidés; for in"Moragie "we
recoghizéd that with respectto “par-
ticuldr questions of: the' measuré of
damages, the conrts Wilk niot be with-
out, persuasive analogy for guidance.
Both the Death on the High Seas
Act and the numerous state wrong-
ful-death acts have been implement-

-+ ed with success for decades. The ex-

perience thus built up counsels that

" a suit for wrongful death raiges no

i
Tpat g

10. Significantly, the Death on the High
Seas Act, 46 USC § 761 [46 USCY § 761},
the only federal statute “that, deals
specifically and exclusively with actfons for
wrongful death. . . . for breaches of the

duties imposed by general maritime law,”

Moragne v States Marine Lines, 398 US

-

‘ profalems unlike those that have long.

beengrist for:the judicial mil."-
898-US, at 408,26 L, Bd 2d 889:." Our

review of ‘those authorities, and the
- policies of maritime law, persuade us

that; under the ‘maritime wrongful- .

* deatli<remedy, ‘the decedent’s de-
peéndents - may-recover damages for -

their loss of support, services, and,
society, as well as fuperal expenses,,

3, Mﬁec;very faz; ‘loss of sup-
port .has "been .universally recog-

nised, and inclides il the fimncial -

contributions, . ‘
" lj414'US'588) -
o that the' decedent:

had ‘he: lived] Similarly; the over
whelming . Brijority-of .state.wrong-.
ful-death acts. .and pourts, inter-.
preting the Death on the High, Seas’
Act. have permitted 'recovery for”
the monetary Value of services thé
decedeiit "provided and ' would have
continued to'provide but.for .his'
wrangful death...: Such sexvices in-
clude, for example, .the nurture,
training, education, and guidance
that a child would have received had

not the parent been wrongfully

“would hair;?mde-'tmliis-;dependentm '

‘killed.  Services the decedent per-

formed at home or for his spouse
are also compensable.
: } AL :

- L1
e ¢

895, at 407, 26 L Ed 2d 389 (1970), has
not been interpreted, as the FBLA has
been, to bar wrongful-death recovery in
cases where the decedent has already re-
covered during ‘his lifetime for his per-

sonal injuries. - - .

Pied
4

1"‘;:7

J-00022

41 b o s pets e gy e et



protection.’

[15] Compensation for loss of s0-:
ciety, however, presenis a closer:
question. . The term “society” em:
‘braces a broad range of miitual ben~
efits -each .family ‘member receives
fromi the others” continued existence;*
including love, affection, care, atten-
tion, edmﬁanionship, comfort, ~and

‘Unquestionably, the--

deprivation of these’ , .
(414 US 888}
‘ " benefits by
wrongfyl death is 2 gréve Jogg to the’
decedent’s dependents. Despite thig’
fact, & number of early wrongful-’
death statntes were interpreted by
counrts to preclude recovery. for these.
logsés on the ground. that the stat:-
utes were intended to previde ‘eom:
penisation only for “pecuniary logs,”

" and thiak; the loss of sotiety i nott

such an. economic loss’ Otherr
wrongful-death statutes contain ex-,
press language limiting recovery tfo -
pecuniary losses; for example, the
Death on the' ngh ' g

[¥5] 17. Loss of society must not.be
confused with mental anguisk or grief,
which are not compensable under the
maritime wrongful-death: vemedy. The
former entails the loss of positive benefits,
while the laiter represents an emotional
response to the wrongful death. The dif-
ference between the twa is well expressed
as follows: A

“When we speak of recovery for the
beneficiaries’ mental anguish, we ave
primarily concerned, not with the bemefits
they have lost, but with - the issue of
compensating them for their harrowing -
experienice resdlting from the. dedth of &

. loved one. This requires’a somewhat nega-

tive approach. The fundamental quéstion
in this area of damages is what deletexious
effect has the death, as sicl, had upon the
claimants? In other areas of damage, ‘we
focus ,on more positive aspects of the
injury such as what would the decedent,
had he lived, have contribuied in terms
of support, assistance, training, comfort,

Ho ey o

B DO Y
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<. [414 US 5871
", . .Seéag Act limits

recovery to “p fair and just com-

pensation for the pecuniary loss sus-
tained by the persons for whose ben-
efit the guit is brought . . . ,” 46
USC §762. [46 USCS § 762] -(em-
- phasis added); and consequently has
been construed-to exclude reecovery
for the loss of soclety, -

[16] A clear maaority oi States,

‘on the diher hand, have rejected

* such a narrow'view of damages, and,
elther by eXpress statutory prov:-
sxon or by judicial ediistruction, ‘per-
mit, recovery for'loss of kocigty,

This éxpansion of damages ret;pvqr-
able under wxongful~death statutes
to include loss. of Society has led one
commentator.. .to, gbserve that

“‘[w]hether such damages.are .clas-
- sified as..‘pecuniary,’ or recdgnized

and allowed. ast-nonpecuniary, .the

recent trend:. is unmistakably- in
" faver of permitting such recovery.”

8. Speiser, Recovery for. Wrongful

consort“um, AN

“The great maJorzty of Junsdmtmns, in-

cluding several which do allow. damages .

for other types of nonpecuniary loss, hold
that the grief, bereavement, anxjety, dis-
tress, or mental pain and suffering of the
beneficiaries may not ‘be regarded as
elements of damage in 2 wrongful death
action.”” Speiser §3.45, p 228 (emphasis

. in original) (footnotes omitted).

18. Lord Campbell's Act, which, by its
terms, allows the jury to award “such.
damages as f:hey may think proportxonal
to the injury,” was interpreted to permlt
recovery omly for “peeyniary losses,”
Blake v Midland_ R: Co., 18 QB (Ad & B,
NS)* 98, 118 Eng Rep 35 (1852). Most
Ameriéan comrds, ' interpreting similar |
wrongful-death statutes, followed suit, see «
¢ g, Michigan C.'R. Co. v Viealand, stupr, !
3&3 170, 87 L Bd 417, See also Spelser‘

Lo
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SEA-LAND!SERVICES:v. GAULET

414 US 573, 89 L Bd £d'9, §1.5 Ct 806

Death 218 (1966). Thus, our deci-
sion to permit recovery for loss of
society aligns the maxitime wreng- - -
ful-death remedy -with, 2 majority. .,

of state .
{414 US 5881 L
wrongful-death, Stainites.=* -
But in any event, our decision is" -
compelled if we are to shape the  *
remedy to comport with the human-'" i
jtarfan policy of the maritirie law
to show “special solicitude” for those
“who. are injured within its Jurisdic- " '
tion. . . . T
. [17] Objection to permitting re..’
covery for loss of society often.cen-
ters ‘upon the fear that such dam- , .
ages are somewhat speculative and. .,
that factfinders will return
. [414 US 589} _

o exces-
sive verdicts. We were not. un-
aware of this objection.in Moragne, .
where we said, - _—

[16] 22. We recognize, of course, that
our decision permits recovery of, dimages’
not generally available undér the Death on
the High Seas Act. Traditionally, how-
ever, “Congress has largely left to this.
Court the responsibility for fashioning the
controlling rules of admiralty law,” Fitz- °
gerald v United States Lines Co., 374 US
18, 20, 10 L Bd 2d 720, 83 § Ct 1646 (1963). -
The scope and content of the general mari-
time remedy for wrongful death estab-
lished in Moragne is yio exception. After
combing the legislative history of the
Death on the High Seas Act, we concluded
on Moragne that Congress expressed “no
intention . . . of foreclosing any non-
statutory federal remedies that might be
found appropriate to effectuate the policies
of pgeneral maritime law.” 398 US, at
400, 26 L Bd 2d 839. Nothing in the legis-
lIative history of the Act saggests that

“[O]ther courts have recognized
that caleulation of the loss sus-
tained by dependents or by the
estate of.the deceased, which is P
required. - 'wnder most.. predent .,
wrongful-death, statutes .- . ..,
does. not ‘present difficulties mare ,
insuimountable than assessment
of damages for. many . nonfatal
peraonal -injuries.” . 898 US, at
385, 26 1. Ed 24 339, - .

For« example, juries are often
called.upon to measure damages for
pain and suffering, mental anguish .
in disfigurement cases, or intentional - :
inflictiont’ 'of emotional haym. In -
fact,' since the 17th century, juiies
have assesséd damages for loss of <
consortium—which *  encompasses™
loss ‘of society—in civil actions
brought by’ husbands whose wives:
have been negligently injured. -

. . PR i vr

L

.. . .
t . . H

Congress intended the Act's statutory
measure of damages to pre-emptany addi-
tional elements of damage ‘for a- maritime
wrongful-death remedy which this Court
might deem “appropriate to effectuate
the policies of general‘maritime law* To
the contrary, Congress’ insistence that the
Act not extend t6 tervitorial waters, see §
Rep No. 216, 66th Cong, ‘Ist Sess, 3
(1819); HR' Rep No. 674, 66th Cong,
2d Sess, 8 (1920); 59 Cong Rec 4482-4486
(1920), indicates that Congress was not
concerned that there be & uniform measuxe
of damages for wrongful deaths oceurring

* within admiralty’s jurisdiction, for in many

instances state wrongful-death statutes
extending to territorial waters provided a’
more liberal measure of damages than the
Death on the High Seas Act. See Greene
v Vantage 8. 8. Corp,, 466 F2d 159 (CA4 ]

J-00024
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" [414 US 5901 -

More recemtly, ‘juries -have ‘been -

asked to mieasure'loss of. consortium -
suffered by wives’ whese hushands-
have beeén négligently harmed.” - Re-..
lying on this-history, ‘the 'Florida
Supreme Court recognized as-early -
as 1899 that the damages for loss ofs |
gociety recovered-by a wife for the:
wrongful death of her hushand were
“no ‘more fanciful “or 'speculative

than the frugdlity, industry, useful--. -
ness; attention dnd tender solicitude;:..
of a wife [all of which a husbands ..
might recover-at common law in an: -, ,
action for consortium}, and the one. .

can be compensated [as. easily], by,

that gimple standard of pecuniary
loss ., . . agtheother.” Florida -
C. & P, R. Co, v Foxworth, 41 Fla™"

1, 73, 25 So ‘388, 348,

(18} We are confident that the
messure of damages for loss of so-
ciety in a maritime wrongful-death
action ean “be Jeft to turn mainly
upon the good sense and deliberate
judgment of the tribunal assigned
by law to ascertain what is a just
compensation for the injuries in-
flicted.” The “City of Panama,” 101
US 458, 464, 26 L Ed 1061 (1880).
As in all damages awards for tor-
tious injury, “[i]nsistence on mathe-

- matical precision would he illusory

and the judge.or juror ‘mitigt:be ak.’

LS

lowed 2 fair latitude to.make reason- . ...
able approximations guided by judg~ .

ment and . practical - ekperience,” .-
Whitaker v Blidberg Béthehild: Coli ™

296 Fod 554, 565 (CA4 1981). .

Moreover; -appellate iribunals have .
amply demdnStrated their ability to .

control ‘excessive awards, seé, e.g., -

Moore-McCormack ™ Lines, * Ine,’ v~

Richardson, 295 F2d 583 (CA2

g

1961) ; Dugas v National -Aircraff
Corp. 438 F‘?:d 1886 (CA3 1971).

B U. & SUPREME-GOURT REPORTS
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L I .
[12} Finally, it addition fo-re-.-

¥

covery for loss of support, services; .

and society, damages for funeral ex:
penses may be aWaxded under the
maritinie Wrongfl-death reniedy in

cireumstances where the decedeént’s -°

dependents have either paid for the
funeral or are liable for its payment.
Tyrping now to Sea-Land's double-

Jability, prgument, we note ‘that, in -

contrast to the elements of damages -

which we today hold may be re-
covered in “'a 'maritime wrongful-

death"action, the decedént recovered.
damages -only for his Joss.of past-and .
futuré wages, pain and suffering, .

and medical and incidental ekpénses. .-

Obviously, the décedént's recovery.
did nof include damages for the de-

pendents’ ' loss of services, gociety, -

and funeral expenses.- "Tndeed, these

Josses—unique to the decedent’s de- i
pendents— —"

{414 US 592]

. conld not accrue umtil the
decedent’s death. Thus, recovery of
damages for these losses in the mari-
time wrongful-death action will not
subject Sea-Land to double Hability

. or provide the dependents with a

windfall.

119} There is, however, an appar-
ent overlap between the decedent’s
recovery for loss of future wages
and the dependents’ subsequent
claim for suppert. In most in-
stances, the dependents’ support will
derive, at least in part, from.the
decedent’s wages. But, when a tort-

. feasor has.already fully compensated,

i

the decedent, during his lifetime, for
his lo8s of future vages, the tort .

feasqr should 'not be fequired to-
make further compensation in a sub-

sequent wrongful-death suit for any

W
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 SEA-LAND SERVICES'v:GAUDET
414 US 573, 99 L Ed 2d 9, 84 § Ct 806

porhon of . previously paid

Any potential for such double ab:l-
jty.can be.eliminated by the applica-
tion of familiar. principles of collsit-'

-eral. estoppel to preclude a dece-

dent’s dependents from attempting
to relitigate the jssue of the support

due from decedent’s future v'ages »

And while the general rule is that
nonparties to the first action are not
bound by -a judgment or resulting

" deterniination of issues, see Blonder-
' Tongue v University Foundation,

402 US 813,.320-327, 28 I Ed.24
q88; 91 8 Ct 1484 (1971), sevexal,
exeeptions exist. The pertinent ex-
ception here is.that nonparties may
be collaterally estopped from reliti-,
gating issues necessarily.decided in 2’
suit brought by.a. party who acts as
a ‘fiduciary ' representative . for the -
beneficial interest of ‘the nonpar—
ties . .-
[*2] Under the prevailmg Ameri-
cdn’ ‘rale, 3 tort vietim suing for dam-
ages foF permanent injuries: xs per-
mitted to base his recovery “on his
prospective earnings for the balance:

.of his life expectaney at-the time
" of his injury zmd*zmmwhed by any

86. If the dependents’ total support re-
ceived from the decedent exceeds the
future wages paid to the decedent by the
tortfeasor, the dependenis will have an
actionable cause for support against the
tortfeasor for the difference. In that cir-
cumstance, if a special verdiet was not
rendered in the decedent’s action specify-
ing the amount of damages awarded for
future wages, it may become necessary in

shortmny of .that, e:cpectcmcy as o'

result of the tnjury,” 2 F. Harper & -
F. James, The Law of 'Torts § 24.6,

pp 1293-—1294 (1956) (emphasis in

original). Thus, when a decedent

brings his own,. personal-injury ae-

tion during his lifetime and re-

covers damages for his lost wages

Ke acts in a fiduciary capacity to
the extent that he represents his

dependents’ interest. in that portion

of' his prospective earnings which, '
biit for his wrongful death, they had

a reasonable expectation of his pro-

viding for their support. Since the

decedent’s recovery of any future

wages -will normally be dependent

upon his fully litigating. .that 1ssue.

we need not fear that ,

. (414 OS 5851 . .
a.pplymg prm—
ciples of collateral estoppel to pre-
clude the. deeedent's dependents’
claim for a portion of those.future
wages will deprlve the dependents of
their day in court. .

The Judgment of the Court of
Appeals is : .
© Affirmed, '

-m—”:':—-
< (o7

b

the dependents’ action to determine what
portion of the- decedent’s lump-sum re-
covery for his i mJunes was attributable to
-future wages. This in no way .conflicts
with our holding that the dependents will
be estopped .from rehtngatmg the amount
of future wages; it is merely an acknpowl-
edgment that the amount of the wage
recovery in the first action may have to
be clarified in the second.

J-00026
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435 US 618]

ot v

MOBIL OIL CORPORATION, Petitioner,

FRANCES NELL HIGGINBOTHAM, Administrairix of the Estate of
' : Marshall K. Higginbotham, et al.

436 US 618, 56 L Ed 2d 581, 98

v

-+ G 282

S Ct 2010, reh den (US) 58 L Ed 2d 200, 99 §

[No: 76-1726] -
Argued January 10-11, 1978. Decided June 5, 1978,

OPINION OF THE COURT

Mr. Justice Stevens delivered the
opinion of the Court. .

[1a] This case involves death on

the high seas. The question is.

_whether, in addition to the damages
“authorized by federal statute, a dece-:

dent's survivors may also :recover
damages under general maritime

Jaw. The United States Court of Ap~ e
peals for the Fifth Circuit, disagree- .

ing with the First Circuit, held ~
: [436 US 619] -
that

survivors may recover for their “loss.

of society,” as well as for their pecu;’
niary loss.! We reverse. _

JFetitioner used a helicopter  in

M .

4, s

connection with its oil drilliig opera- -

tions in the Gulf of Mexico about
100 miles from the Louisiana shore.

On August 15, 1967, the helicopter .

1. Compare Barbe v Drummond, 507 F2d -

. 794, 800-802 (CA1 1974), with Higginbotham
v Mobil Oil Corp., 5456 F2d 422 (CA5 1977).

The members of the Higginbotham panel ex- -

pressed their agreement with Barbe, supra,
but considered the issue foreclosed in _their

Circunit-by Law v Sea Drilling Corp., 510 F2d |

242, on rehearing, 523 ¥2d 793 (CA5 1975). In
that case, another Fifth Circuit panel stated
that the statutory remedy provided by the
Death on the High Seas Act was no longer
needed. 1d., at 798, 8ee also n 16, infra.

2. 357 F Supp 1164, 1167 (WD La 1973). The

District Court bottomed admiralty jurisdiction:

on a finding that the helicopter was the func-.

crashed outside Louisiana’s territo-
rial waters, killing the pilot and
three passengers. In a suit brought
by the passengers’ widows, in their.

representative capacities; the Dis- -

trict Court accepted admiralty juris-

diction* and found that the deaths: ‘-
were caused by petitioner's negli:- .
gence. The court awarded damages-... ..

equal to the pecuniary losges suf-g,..: -
fered by the families of two passens::.. - é
gers.? Although the court valued the .-
two families’ loss of society at $100, .. :
"000 and $155,000, it held that.the -

R

”

law did not authorize recovery for . : '
this loss.* The Court of Appeals re:

versed, holding that the plaintiffs: - -

were entitled to claim :
[436 US 6201
o damages for
loss of society. We granted certiorari
Himited. to this issue. 434 US 816,

Executive Jet Aviation, Inc. v Cleveland, 409 .
US 249, 271-272, 34 L Ed 2d 454, 93 S Ct 493.

3.‘ 360 F- Supp 1140 (WD La 1973). One
family received $362,297, the other $163,400.
The District Court held that thé third passen-

ger's fainily could claim benefits only under - . .

the Longshoremen’s and Harhor Workers'.

Compensation Act. 33 USC §§ 901 et seq. [33 -

USCS §§ 901 et seq]. The Court of Appeals.
reversed this vuling. 545 F2d, at 431-433.

4. The former figure included $50,000 for
one widow and $50,000 for her only daughter.
The latter figure included $25,000 for the
segond widow and for each of two minor
children, as well ag $20,000 for each of four

tional equivalent of a crewboat. The ruling -
i » I, Ly e Fow { o

allenged—

' 3 P & i

o v pen

¥en. "Supp, at T144-1148,

¥
o
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In Moragne the Court left various

subsidiary questions concerning the

nonstatutory dedth remedy—such as -
the schedule of beneficiaries and the
limitations period—for “further sift-

ing through the lower courts in fu- .-

ture litigation.” 1d., at 408, 26 L Ed
2d 339, 90 S Ct 1772. A few years

later, in Sea-Land Services, Inc. v

. Ganudet, 414 US 573, 89 L Ed 2d 9,

94 8§ Ct 806, the Court confronted

some of these questions. Among the
jssues addressed in Gaudet was the
measure of survivors’ damages. The
Court held that awards could in-
clude compensation for-loss of -sup-:

" port and services, for - funeral ' ex- -
.. penses, and for loss of sdciety;. but -
“ pot for mental anguish or grief. Id.,::
“at 583-591, 89 L Ed 2d.9, 94 8§ Ct- - .

806. The Court ' recogrized ' that
DOHSA, which compensates only for.
pecuniary losses, did not’ allow
awards for loss of society.

But ‘the . ‘

accident in Gaundet, like that in Mo-:. .

ragne, took place in territerial: wa- :
ters,

where DOHSA does net.apply. -

The Courtchose not to adopt. DOH- .

SA’s pecuniaryloss stamdard; in-.
stead it followed the “clear majority.
of States”. and “the humapitarian:

policy of the maritime law,”. both of - |

which favored recovery for loss of .
society. 414 US, at 6587-588, 39 L Ed
2d 9, 94 S Gt 806, In sum, the Court

made a policy determination in Gau- .

det which differed from the choice .
made by Congress when it enacted
the Death on the High Seas Act.

II' e
Gaudet opinion was
broadly written. It did not state that
the place where death ocenrred had. .
an influence on its :

[tb] The

16. As Chief Judge Brown put it in Law v
Sea Drilling Corp. 523 F2d 793 (CAS 1975), “It
is time that the dead hand of The Harrishurg

—whether in the courts or on the elbow of

the congressional draftsmeri of DOHBA—fol-
. low the rest of the hulk fo an honorable rest

LREn

ey
]

oo o

[436 US 623
analysis, Gaudet

A maybex:eard,asiﬁhasbeen,tor&
.. place entirely the Death on the High

Seas Act.' Its holding, however, ap-

- . plies ‘only to coastal waters. ‘We

therefore must now decide which
measure of damages to apply in a
. death action arising on the high seas

"+ _the rule chosen by Congress in

1920 or the rule chosen.by this
Courtir} undet. :

_ As the divergence of views among
the States discloses, there are valid .
arguments both for and against al-
lowing recovery for loss of society.
Courts denying recovery cite two -
reasons:. (1) that the loss is “not.’
capable of measurement by any ma-

__terial or pecuniary standard,™ and: .

" Congress does not have.the
- ;

(2) that anv award for the loss “would: » if- :
obviously include:elements. of pas- -+
sion, sympathy and’ similar matters:.i:
of improper character.” I S. Spélser; ™. .. ..

Recovery for. Wrongful Dedth-§ 849 =i«

(24 od 1975% Courts allewing’ the « v
award counter: (1) that the loss is

real, however intangible it may be,

and (2) that problemis of measure-
ment should not justify ‘denying &all’' -
relief. See generally Sea-Land Ser-
vices, Inc. v, Gaudet, supra, at-588-

590, 39 L Ed 2d 9, 94 § Ct 806, '

In this case, however, we need not
pause to ‘evaluate the opposing pol-" -
jey arguments. Congress has struck
the balance for us. It bhas limited
survivors to recovery of their pecuni-
ary losses. Respondents argue that

436 US 624] . .
) last word
on this issue—that.admiralty courts -
have traditionally- undertaken to

in the briney deep. ... No longer does one
need . .. DOHSA ‘as a remedy. There is a
federal maritime cause of action for death on
navigable waters—any navigable waters—and
it can be enforced in any court.” Id.; at-798.

\
»

N
?.' -
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MOBIL OIL CORP. ‘v HIGGINBOTHAM
436 US 618, 56 L. Ed 2d 581, 98 S Ct 2010

supplement maritime statutes and -

that such a step is necessary in this

case to preserve the uniformity of
maritime law. Neither argument is

decisive.

We recognize today, as we, did in
Moragne, the value of uniformity,
but a ruling that DOHSA governs
wrongful-death recoveries’ on. the
high seas poses only a minor thieat

to the uniformity of maritime law. .

Damages aside, none of the issues on

which DOHSA is explicit have been '

settled to the contrary by this Court

‘in either Moragne or Gaudet. Nor’

are other disparities likely to de-
velop. As Moragne itself .impljed,'

[NRRTH YRR

DOHSA should be the courts’ pri- .

mary guide as they refine the non-
statutory death remedy, hoth be-

cause of the interest in uniformity. -

and because -Congress’ considered-

" judgment has great force in jits own
" right. K is true that the measure. of .

damages in coastal' waters will differ -

from that on the high-seas, but even -

if .this difference proves significant,?

u,

>

a desire for uniformity cannot' over-

ride the statute.
[436 US 625]

-"[2]1 We realize that, because bon— .

gress has never enacted a compre-

hensive maritime code, admiralty
courts have often been called upon ' .

t

19. Moragne recognized that the courts

would need to devise a limitations period and .

a schedule of beneficiaries for the new death
remedy. The Court considered several alterna-

tive soluifons, to these problems. Only .
DOHSA, however, figured prominently in the.
discussion of both issues. 398 US, at 405-408, -

26 L Ed 2d 339, 90'S Ct 1772

20. It remains to be seen whether the differ-
ence between awarding loss-of-society dams-
ages under Gaudet and denying them under
DOHSA has a great practjcal significance. It
may be argued that the competing views on
awards for loss of society, see supra, at 628,
56 L Bd 2d, at 586, can best be recondiled by
allowing an award that ig primarily symbolic,
rather than a substantial portion of the survi-

e

to supplement maritime statutes;,
The Death on the High Seas Act,
however, anndunces Congress’ cop.,
sideyed judgment on such issues as’;
the beneficiaries, the limitations pe-:;
riod, * contributory negligence, .sup--}
vival, .and damages. ‘See nn 6-10,
supra. The Act does not address ev-
ery issue of wrongful-death law, see, -
e.g, n 15, supra, but when it does
speak directly to a question, the-
courts are not: free to “supplement” -
Congress’ dnswer so thoroughly that
the Act becomes meaningless.

In- Moragne, the Court recognized.
a wrongful-death remedy that sup-
plements federal statutory remedies.
But that holding depended on our
conclusion that Congress withheld a
statutory remedy in coastal waters
in order to encourage and preserve
supplemental remedies. 398 US, at.
397-398,126 L Ed 2d:339, 90§ Ct
1772. Congress did not dimit DOHSA
beneficiaries. to recovery, of; their pe.
cuniary losses in-order to encourage
the creation of nonpecuniary supple-
ments. See generdlly Barbe v Drum-
mond, 507 F2d 794, .801 n 10.(CA1
1974); Wilson v Transocean Airlines,
121 F Supp 85 (ND Cal 1954). There
is a basic difference between filling a
gap left: by Congress’ . silence and
rewriting- rules that Congress has
aﬂirmatively and - specifically en-

vors’ recovery. We have not been asked to
rule on the propriety of the large sums that
the District Court would have awarded for
loss of society in this case. See n 4, supra,

Similarly, there may be no great disparity
between DOHSA and.Gaudet on the issue of
funeral expenses. Gaudet awdrds damages to
dependents who have paid, or will pay, for the
decedent’s funeral, evidently on the theory
that, but for the wrongful death, the decedent
would have accumulated an estate large
enough to pay for his own_funeral. 414 US, at
591, 39 L Ed 2d 9, S Ct 806. On that
theory, the cost of the funeral could also be
considered a- pecunjary loss suffered by the
dependent as a result of the death.

e -
{ .
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acted. In the area covered by the
statute, it would be no inore-appro-
priate’ to preseribe a different .mea-
gure of damages than:to prescribe a.
differént statute of limitations, or 2.

- different class ‘of beneficiaries. Per-

haps the wisdom we possess’ .

[% ' [433 'US \m ot

' . today. would enable us to
do a better job of repudiating The
Harrisburg than Congress did in

1920, but.even if that be true, we. -

have no, authority to substitute our
views for those expressed by Con-

U.S. SUPREME CQUET REPORTS.

gress in a duly enacied statute.

Accor_djn:giy.,‘ the judgment of the
Court of Appeals is reversed, and the |
cese is remanded for fuxther pro-’
ceedings consistent with this opin-
ion. _ =

Jt is &g ordered.

Mr. Justice' Brenxan toék no part
in the consideration or ‘decision of

* SEPARATE OPINION

"Mr, Justice Marshall, with whom'
Mr., Justice Blackmun. joinis, dis-
senfing. T B

Just a féyv years ago, in Sea-Land-
Services, Tric. v Gaudet, 414 US. 573,
39 1L Ed 249, 94 S Ct'806 (1974), this
Court held: that, “under the mari-
time ‘wrongful-déath remedy, [a] de:
codént’s * dependents' miay" recover
dahages for: their loss of » v society
LA Id., at 584, 39 Ly Ed 24 9, 94 S
Ct 806. The fact ‘that 'the injury
there occurred within thrée miles of
ghore, i’ the territorial waters of a
State, had no bearing on the deci-
gion at the time-it. was rendered, as

the majority today recognizes, ante,”

at 622-623; 56 L. Ed 2d, at 585.-Nor
did we place any emphasis on the
situs of injury when we first upheld
the maritirpe wrongful-death rem-
edy, as a matter of “genera] mari-

" time law,” in Moragne v States Ma-

rine Lines, Inc., 398 US 375, 409, 26

L Ed 2d 339; 90 S Ct 1772 (1970).

Today the Court takes a narrow and
unwarranted view of - these cases,

limiting them to their - facts .and.

making the availability of recovery
for loss of society turn solely on a
ship's - distance from’ shore at the

time of the injury causing death.

A 'ur;animo‘us Court coneluded TR
Moragne- that the distance of 4’ ahip!

from shore is a fortuity unrélated-to:

the reasons for allowing a sedindn’s -
family t6' recoverdamages apon his. ..
death. See- id., at 395-396, 405, 26 L. -
Ed 2d 339, 90- S €t" 1772. These

reasons are’ rooted in ‘the traditions’
of maritimie law, ‘which bas‘always.
shown “a special solicitude for the:
welfare of those men who under-
tlake] to - . ‘
{436 US 627}

venture upon hazardous
and unpredictable séa voyages.” Id.,
at 387, 26 L Ed' 2d 389, 90 8Ct 1772
See also Gaudet, supra, at 588, 39 L
Ed 2d 9, 94 § Ct'806 (“Humanitarian

policy of the maritirie law”): In light.

of this “special solicitude,” Mr. Jus-
tice Harlan examined in Moragne a
number of “anomalies,” 398 US, at
395-996, 26 I..Ed 2d 339, 90 § Ct,

1772, that. had .resulted. from the. .
- earlier yule.of The Harrisburg, 119,

US 199, 30 L Bd 358, 7 & Ct 140,

death at.sea depended entirely on
the existence of & statutory remedy.

The “anomaly” most relevant for
present purposes was that “identical

(1886), under Whicki the availability
of a cause of action for wrongful ..

J-00045
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"7 MOBIL OIL CORP. v, HIGRINBOTHAM
- 496 US 618, B8 L Ed2dhgt,emscta010.

breaches of the duty to provide a i
seaworthy ship, resulting in death,

produce[d] Mability outside the three- .

mile limit—since a claim under the

Death on the High Seas Act may be
founded on unseaworthiness . , .

but not within the territorial waters - .- .

of a State whose local statute ex-

clude[d] unseaworthiness ' claims.” -
398 US, at 395, 26 L Bd 2d 339, 90 § ,

Ct 1772. The Moragne Court found
“much force” in the argument of the

United States (appearing as amicus
curiae) that this difference in treat- !

ment based on location of the injury
could not be supported by any “ra- !

tional policy,” especially since the
underlying duty to furnish a seawor- '

thy vessel is a federal one, Id., at .
305-396, 26 L Ed 2d 389, 90 S Ct..
1772. Accoydingly, because of this’

anomaly and others, ‘the Court in
Moragne declined to adhere any

longer fo “a rule unjustified in rea- .

son, which produces different results

-
1)

t

for breaches of duty in situations .

that cannot be differentiated in pol-

iey.” Id., at 405, 26 L Ed 24 339, 90'S_

Ct 1772,

The Court today establishes a rule - :

that, like the pre-Moragne rule;
“produces different results . . . in

situations that cannot_be differenti-
atéd in policy.’fé"VWhen death arises. .

from injuries ccurring within g
State's territorial waters, dependents
will be able to recover for loss of
society under the “humanitarian”

rule of Gaudet. 414 US, at 588, 30 L, -

Ed 2d 9, 94 S Ct 806. But once a
vessel crosses the imaginary three-
mile line, the seaman’s dependents
no longer have a remedy for an
identical loss, occasioned by an iden-

tical breach of duty. Instead, they .

may recover ouly pecuniary Iosses,

which are allowed them by the .

Death on the High
(DOHSA), 46 USC § 762 [46 USCS
§ 762).

Seas Act

< [436 US 628)

The irony implicit in the Court’s
.+, result is readily apparent. As in the

pre-Moragne. situation, the benefits

"available to a seaman’s dependents

will once again vary depending on

7' whether the -injury -causing death

occurs in state territorial waters or
on 'the high seas. 'Now," owever,
moreé genérous’ benefits will be avail.
able if the injury-ceeurs in state
walers. We have thus-conie.full cir-

cle from: Moragne, which ' was' de- .
signed to-eliihinate: reliance on an .
artificial three-mile line as the basis.

for ‘dispardte” tréatiment. 6f depen- -

dents "of imilarly- sittiated, seamen.

- There'is undoubtidly 2 cértain sym-*
metry. In, the Courf's retiirn to the °
pre-Moragne aﬁé”ﬁéﬁiﬁwk’g xltyxs d
< o AT R‘ ,!m-
fair to. a-\‘geamanf%;,dgﬁ!g&?n%s. and. -

symmetry, thiat, is’ bot

flatly inconsistent. with th
Moragne and Gandet: .. ..

R T

ey ot YN

Loy e

he. spirit of;.
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38, INC., &t al., Petitioners

v

BETH A. TALLENTIRE et al.

-

@rmusze -
Justice O’Connor delivered the
opinion of the Court... =~ .~

[18, 28; 3a) Respondents’ husbands).
were killed when petitioner Air Lo- -

L

gistic’s helicopter, in.which the dece: .-

dents Wwere traveling, . crashed;into .
the hjgh seas. The. jssue presented i
whether.the:Death on. the I ,

¢ (DOHSA), 4] Stat 537, 46 USC
§761, et seq. [46, USCS §§76F et,

seq.), provides the extlusive remhedy

F)

by which respondents ‘may_recover '

jinst ‘pefitionel' for’ the’ wrongful

agﬂl_ns 101 h aer g . 31 p H
death of theis’ hughands; or whitthier -

nted I8 .
High Seas ..

¢

they dnay alsh recbver 'the Heasire’ "

of damages provided' by thé Louisi- -
ana wrongful death statute, La Civ
Code ‘Ann, Art 2315 .(West Supp
1986), applying either of its own
force or as surrogate federal law
under the Outer Continental Shelf
Lands Act (OCSLA), 67 Stat 462, as
amended, 43 USC § 1331 et seq. [43
USCS §5-1331 et seq.].

I

The husbands of respondents- Cor-
vine Taylor and Beth Tallentire
worked on drilling platforms in the
Gulf of Mexico, off the coast of Loui-

© giana. On August 6, 1980, respon-

dents' " husbands were killed while

_being transported in a helicopter

owned and operated by petitioner
Air Logistics, (hereafter petitioner),
a Division of Offshore Logistics, Inc.,
from a drilling platform to Houma,
Louisiana. The crash occurred ap-
proximately 85 miles off the coast of
Louisiana, well over the 3-mile limit
that separates Louisiana’s territorial
waters from the high seas for pur-
poses of DOHSA.

. , 477 US 207, 91 L Ed 24 174, 106 § Ct 2485
o + 7 ¢ [No.85-202]
‘ Argued February 24, 1986 Decided June 23, 1986.

Respondents each .filed  wrongful
death suits in United States District
Court, raising claims under DOHSA,
OCSLA, and the law of Louisiana.

These actions were later comsoli~ . -

dated in the Eastern District of Loui-
siana, Upon petitioner’s pretrial mo- .
tion for partial summary judgment, .

the District Court ruled that .

DOHSA provides the exclusive rem-""

‘edy. for death on the high seas, and'
it therefore disimissed respondents' °
the'* Louisiang ' *

clajms based upon
wrongful death statute.' Pétitioner’

admjtted lability and’ the trial was'

limited to ﬁhég%ué_étid‘ri"bf damagég.”
Becanse DOMSA' liimits ‘recovery.io:
“faji and just compénsation for . . .
pecuniary loss,* - -
S MIT.US.210)

-the Distirict Couit's .;

awards to respondents did not . in-
clude dama&es for nonpecuniary
lossés. 46 ~USC.§762 [46 USCS
§762]' o '

Réspongdents appealed the District
Court’s dismissal of their OCSLA
and state law wrongful death claims,.

contending that ‘they were entitled - -

to nonpecuniiry damages under the
Louisiana wrongful death statute.
See La Civ Code-Ann, Art -2815(B).
(West Supp 1986) (permitting recov-
ery for: both-pecuniary and nonpecu-

niary damages, “includ(ing] loss of .

congortium,. gervice, and society™).
They argued that the Louisiana stat--
ute applied to this helicopter crash

" on the high seas, either of its own

force by virtue of the saving provi-
sion in § 7 of DOHSA, 46 USC § 767
[46 USCS §767), or as adopted fed-
eral law ‘through OCSLA. See 43
USC §1333(a)2XA) [43 USCS

Oy
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87 o'f_DQHSA,' whiich provides:

“The' provisions of any State
statuté ‘giving or regulating rights
of action ‘or remedies for deatk.
shall not be affected by this chap-
ter. ‘Nor 'shall this chapter apply
to the Great Lakes or to any wa..
ters within the territorial limits of,
any State, or to any ‘navigable,
waters in the Panama Canal
Zone.” 46 USC § 767 [46 USCS
§767). .

After examining the legislative
history of §7, the Court of Appeals
concluded that that section was in-

tended td preserve
far1 vs 211]

the applicability
of state wrongful death statutes on
the high seas. It further held that
Louisiana had legislative jurisdiction
to extend its wrongful death statute

to remedy deaths on thé high seas -
.and that Louisiana in fact intended .
its statute to have ‘that effect. In

state law to wrongful death actions: ' ./
arising on the high seas would be . .

i<

as damaging to uniformity in
wrongful . death actions ‘as it is

illogical’ ™ Ibjd. (quoting Nygaard v -

Peter Pan Seafoods, Inc. 701 'F’2d'77,":_-’_f 3

80 (CA9 1983)).

[1b, 2b, 3b] Because the Fifth Cir-
cuit's decision creates the potential
for disupity in the administration of -
wrongful death remedies for causes’
of action arisinig from accidents on
the high seas and is in conflict with
the prevailing view in other courts
that DOHSA preempts state law
wrongful death statutes in the aresa
of its operation, we granted certio-
rari. 474 US 816, 88 L, Ed 2d 48, 106
S Ct 60 (1985), We now hold that
neither OCSLA nor DOHSA requires
or permits the application of Louisi-
ana law in this case, and accordingly
reverse the judgment of the Court of
Appeals for the Fifth Circuit.

4 s ot s prmta 4 18 8 b

-

§ 1333(aX2)(A)]. The Court of Appeals: reaching its result, the court ac- ?
for the Fifth Circuit -reversed.the . knowledged that the disunity that
District -Court’s denial of benefits ' " its decision would create was “pro-
recoverable ‘under - Louisiana Jaw; - foundly . unseftling,” 754 F2d, at
with one judge specially concurring 1284, but, ultimately’ concluded that
and .another judge dissenting. See “loJur desire for a uniform, consig-”
754'F2d 1274 (1985). - o tent, scheme of maritime death rem- '
o e . \ " - edies cannot justify a refusal to fol-" "
The Court '°f; Appeals ﬁm ob- low” the Perceived . legislative, will. -
sexved that even-if OCSLA did apply . Id., at 1288 :
to this action, OCSLA,. adopts state. R
law as surrogate federal law only Judge Jolly filed a special concur-
“[tlo the extent fthe state laws] are rence, ‘ohserving that although the
. . » not inconsistent with . , . other court’s result was compelled by §7,
Federal laws.” ' 43 - USC , it would create “significant problems
§ 1333(a)(2)A) - [48"  USCS in the field: of maritinie law becauge . -
-§1333(a)f2)(A)]. Because the prece- > it defies reason, ,Tuns contrary to- ::.-
dent of the Fifth Circuit held that principles of the ‘general precedent: - -
DOHSA applies to'a helicopter crash in the field, and ‘créates all sorts'of . :
on the Ligh' seds, the court con- internal Inconsistencies int the prose- " -

. cluded that Louisiana law could not cution of cases dealing with death on
be applied’ through OCSLA as the the high seds.” Id., at 1289. Judge .-

. Louisiana “wrongful death scheme Garza_ dxssenteq!. arguing that §7
“was_inconsistent’ with DOHSA. Ac- was inténded ‘o Preserve’ state -
cordingly, the’ tourt tirhed'to the wrongful death actions only in terri-
question whether “'state law' could f}"‘:}lmw%t::; "{mg ‘Z"h"mlg t!;e“y:;w d

of it Wee: ir ' of: Appeals for the LS
§oply Of Xs own fotce by viftue of Ninth Circuit that the appiication of - - 7
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471 US 207,91 L.

B 11113.212]" ( ‘

"

. fn 1920, Congress, enacted DOHSA,” |

in which it finally, repiidiated the’
rule of The Harrishixg for maritime
deaths occuriing bejond staté terri-

* Yorial waters by providing for a fed- "

eral maritime remedy for wrongful

deaths more than
. . lmusasl
shore,! DOHEA limits ,the class of

benehiciaries to. the deggdent’s “wife,

husband, parent, child, or dependeht ™

relative,” 46 ,USC §761 [46 USCS,

by

Jimitations perxod,~§ 682, allgws a

& 761}, establishes 2 3-year statyle of

. guit filed by the victim fo continue

as a wrongful death: action if "the’
victim dies of his injuries while suit

" is pending, § 765, provides fhat. con:.

tributory negligence will not bar. re--
covery; -§ 766, and-declares. thet, re-
covery . . . shall be a fair and just

compensation for the pecuniary loss |,

sustained by the persons for whose, -

benefit ‘the 'suit. is: bropght. . . % -4

§762. R X

As this Court explained in Mobil '

Oil Corp. v Higginhothauh, 436 US

"

618,.621‘—‘_62’2’ 56 Ed 2d 581., 98 Srg. 'C‘E,' e

2010 (1978):

«1n the half centuxy. between
1920 and 1970, deaths on the high
seas gave rise: to federal snits un- -
der DOHSA, while those in terri- .
torial waters were largely gov-.
erned by state. wrongful-death .
statutes, [the primary exception

being survivor's suits for wrongful.

death under the Jones Act, which

gives a yemedy no: matter .where .
the wrong takes place.) DOHSA |
' . [ ! - .

1. [4b]) DOHSA does not include a sgrvival
pravision authorizing recovery for pain' and
suffering beéfore desth. We do not address-the

%\ether the DOFISA. recovery for the
beneficiaries’ pecuniary loss may be “supple-
mented” by a recovery for the decedent’s pain

jssue W

oteorit protmyeen

" waters,

, NG, yPALLENTIRE
£d 2d 174, 106 5 Ct 2485

brought a measure of uniformity .
and predictability to the law.on '
the high seas,.but in territorial: .;. s
where The Harxisburg. .
made state law. the only seurce of . -
a-wrongful-death remedy, the con-,;.;
tinuing impact of that decigion -
produced uncertainty and incon-
gruity. The reasoning of The Har:
rishurg, which was dubious at best -
ini 1886, became less and less satis. .
factory ds the years passed. *

“Jn 1970, .therefore, the Court
overruled The Harrisburg. In Mo-
raghe v States Marine Lines, Inc. -

308 . .. . .
. Mus2E. ,
US 875261, d 24 539,908
Ct 1772); the Couxt Jeld that a '
federal remedy for wrongful death .
does exist under general ’pigxi&im‘é v
law:, The cage concernid d"dedth "
in Florida's ferrifoyial. waters. The" '
defendant . arg\{l)ed.* that’ Congress,
by limiting POSSA to the NIt "
seas, . had evidenced an inteiif """
preciude federal judicial rémedies -
in territorial waters. The Court
concluded; however, that the rea-
son Congress confined DOHSA to.
the high seas was to prevent the
Act from abrogating, by its own
foree, the state - reinedies - then
availdble in state waters. 1d,, at
400 [26 L Ed 2d 339, 90 S Ct,

1772)." (Footnotes omitted.)

the . Court

Subsequently,. con-

 fronted some of the various subsid-
jary questions concerning the Mo-
ragne federal death remedy in Sea-
Land Services, Inc. v Gaudet, 414 US. -
573,39LEd2.d9,94SGt806 ‘
(1974), in which it was held that. ,;
awards ‘in

a Moragnebased suit

and suffering before death under the survival
provision of some concejvably applicable state
statate that is intended to apply on, the high

geas, See generally Barke v Druiamond, 507
Fod 794, 797-798 (CAL 1974% Dugas v Na-
tional Aircraft Corp. 438 F2d 1386 (CA3
1971),

J-00049
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could include compensation for loss.

of support and services, for funera)
expenses, and for loss of society, but

not for mental anguish. Finally,.in .

Higginbotham, the Court ruled that
“the nonpecuniary loss standard pro-

vided by DOHSA controlled on the .

high seps, .and could .not be supple-

mented by the measure of damages

recognized in Gaudet for Moragne
causes. of action..In ‘so doing, the
Court concluded: .
“We' realize’ that, because Con-
gress has never enacted a compre-
hensive maritime “code, admiralty
courts have often been called upon.
to supplement maritime statutes..

.The Death on the High Seas Act, .

however, announces: Congress’ con-
sidered judgment on'such issues as

the. beneficiaries, the limitations..

period, . contributory négligence,
survival; and damages . . . . The

Act does not address every issue of
.« but when..

wrongful-death law. .
it dées speak directly to a ques-
tion, the courts are not free to
‘supplement’ Congress’ answer so
thoroughly that the Act becomes
meaningless.” 436 US, at 625, 56 I,
Ed 2d 581, 98 § Ct 2010,

With thi¢ background, we now
proceed to the question' at hangd:

" whether the DOHSA measure of re-

covery may be supplemented -
: Y 1471 08 217) -
by the

remedies provided by state law,:

through either OCSLA or §7 of
DOHSA. | |

nI

[tc, 5] As explained above,.

DOHSA is intended to provide a

maritime remedy for deaths stem- -

ming from wrongful acts or omis-
sions “oceurring on the high seas.”
46 USC §7e61 [46 USCS §761].
OCSLA, by contrast, provides an es-
sentially nonmaritime remedy and

- controls only on “the subsoil and

seabed of the outer Continerital

Shelf, and artificial islands and fixed

structures” erected thereon, 43 Us¢

§ 1333(a)2XA) [43 USCS §1333(a) -
must be
“construed in such a manner that '~
the character of the waters above " '
the outer Continental Shelf as high
hall not be affected.”

(2XA)]. By its terms, OCSLA

seas. ... 8

§1332(2). Within the area covered -

by OCSLA, federal law controls but .-
the law of the adjacent’ State is
adopted as surrogate federal law to '

the extent that it is not inconsistent

with applicable federal laws or regu-

lations. § 1333(a)X2XA).

The intent behind OCSLA was to.

treat the artificial structures covered -
by the Act as upland islands or as :

federal enclaves within a landlocked.’

State, and not as ‘vessels, for pur-.
poses of defining the applicable law

because maritime law was deemed

inapposite to these fixed structures,
See Rodrigue v Aetna Casualty & g

Surety Co. 895 US 352, 361-366, 23 1.

Ed 2d 360, 895 Ct 1835 (1969)"This ' j
Court endorsed the congressional ag-
sumption, that admiralty iaw gener-
ally would not apply to the lands

- and structures covered by OCSLA in '
Rodrigue, noting that accidents on

[~

the artificial islands covered by

OCSLA *“had no more connection

with the ordinary stuff of admiralty -

than do accidents on piers.” Id., at
360, 23 L, Ed 2d 360, 89 S Ct 1835.
See also Herb’s Welding, Inc, v
Gray, 470 US 414, 422, 84 L Ed 2d
406, 105 S Ct 1421 (1985). Thus, in
Rodrigue, the Court held that an
admiralty action under DOHSA does
not apply to accidents “actually oc-
curring” on these artificial islands,
and that DOHSA therefore does not
preclude the application of state law
as adopted federal law through
OCSLA to wrongful death actions

arising from accidents
[477 U8 28]

: on offshore
platforms. Rodrigue v Aetna Casu-
alty Co., supra, at 366, 23 L. Ed 24
360, 89 S Ct.1835.

f

ke
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477 US 207,91 LEd 2d 1

Respondents argue that because
the decedents were platform workers

e and -
ghore Co. v Mobil Oil’ Corp. 468 US
473, 69 L Ed 24 784, 101 S Ct 2870
(1981), thie Court ized the ap-
plicability of . state law through
OCSLA to agcidents that resulted in
deaths or injuries not on . platforms,.

from work to the

put on boats in the waters immedi=
ately adjacent to the platforms. This,

they state, evidences the Court’s as-
sumption that OCSLA applies to tra:

ditionally imaritime Jocales on the :
high seas, beyond the confines of the -

platforn, when the decedexnit 18 2

platform’ worker. Tn support of their

appdrent assurnption that it is the

decedent's gtatus as a platformy
worket thiat controls, they noté that -

it was the “special ‘relationship be-

tween the men working, on_these
artificial islands and the adjacent
ghoye 'to which they commute to

visit, their families” that moved Con-’

gress to ireat drilling platforms as
upland. federal enclaves rather than

vessels, Rodrigué v Aetna Casualty

G 505, US, at 966, 28 L B 2d 360,

89 § Ct 1835.

. i1d, 4] We cannot accepi’ respon- .'

' gérits attempt to rewrite OCSLA.

The eitension of OCSLA far beyond..

its intended lo¢ale to the accident in

this case simply cannot be reconciled -
with either the ‘pariowly circum- °

scribed area defined by the statute
or the statutory prescription that

the Act not be topstrued to afféct

the high seas which cover the Conti-
nental Shelf. Nor c¢an the extension
of OCSLA to this case be reconciled
with the opexative assumption un-
derlying the statute: that admiralty
jurisdietion generally should not be
extended to accidents in areas cov-
ered by OCSLA. See, e.g., id., at 361,
23 L Ed 24 360, 89 S Ct 1885. Here,

LOGISTICS, TNC. ¥ TALLENTIRE
74, 106 S Ct 2485

admiralty jurisdictioh is expressly

provided under DOHSA. because the

. acci_n}eqtal deathis ‘occurred beyond a

Jeague from shore. See 46

) marie
. UsSC §761 (46 USCS §761). Even

without this statutory provision, ad-
mitalty jurisdiction is appropriately

invoked here under traditional prin- -

ciples because .
: {477 US 218)

the accident decurred”

on the high seas and in furtherance-

" of an activity bearing a, significant

relationship to 2 traditional mari
e activity. See Executive Jet Avi-
ation, Inc. v..City of Gleveland; 409
)5 249, 34 L Ed'2d 454, 99 § Ct 493

" (1972). Although. the decedents were’

killed while riding-in a helicopter
aind not a more traditional maritime
conveyance, that helicopter Was en-
gaged'in 2 function traditionally:per
formed by waterborne -vesséls: ' the
ferrying of passengers. from an “is-
land,” albeit an artificial one, to the
shore. 1d.; at 271, and n 20, 84 L'Ed
9d 454, 93 8 Ct 493. :

In the circumstances presented,
then, the conclusion is iriescapable
that the remedies affordéd by
DOHSA, not OCSLA, govern this
action. Thus, respondents may se-
cure :the nonpecuniary damages

made .available by "Louisiana’s

wrongful death statute only 'if it is
found that DOHSA preserves, or

does not preempt; state remedies on

the high seas.

v

[2¢] Respondents argue that the
first sentence of §7 of DOHSA was
intended to ensure the applicability
of state wrongful death statutes to
deaths on the high seas. We com

clude that that provision will not .

bear respondents’ reading when

evaluaied
. {477 US 221]

in. light of the language of
the Act as a whole, the Jegislative
history of §7, the congressional pur-

g
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poses underlying the Act, and the
importance of uniformity of admi.
ralty law. See ‘Mastro Plastics Corp:

v NLEB, 350 US 270, 285, 100 1. g .

809, 76 8 Ct 349 (1956) "In ex-
pounding a. statute, -we must’ not be -
guided by a'single sentence or rmem-

ber of a sentence, but logk to the .
Provisions ‘of . the whole Jaw, and tg -
its object ‘and policy’ ”) (quoting

United States v Heirs of ‘Boisdore, 8: .

How 113, 129, 12.1. Ed 1009 (1849)). -

These references’ persugde us “th-

the et senfsnce of § 7 g enas -
only to serve as a jurisdictional sav"

ing clause, ensuring  that State .
courts enjoyed the right to entertain: -
causes of action and provide Wrong:

ful death fémedies both for accidents-

arising on territorial’ Watéis and,

The first. sentence of §'7‘ “of 1+

DOHSA, as - originally drafted, pro-

vided that “the provisions pf any -
State statute giving or regulating
rights of: dction., or . remedies. for,-
death shall not be. affected by thig
act as to causes of action accruing
within. the -territorja) limits of any
State.” See 59 Cong Rec 4482 (1920)..
During the. House debate, Represen-.
tative Mann proposed an . amend-,

mént deleting - the words “ag to ..

causes of action accruing within the
territorial limits of any state.” Al-,
though at first blush the language '6f
the amended §7- Seems fo support
respondents’ position, a closer com- -
parison of the language of §7, both
before and after itg amendment,
with the language of §4 of the Act.
belies respondents’ facial argument, -

9] The only other amendment |

made to the bill as originally submit-

was the addition of §4, which
provides:

“Whenever a right of action i -

. Branted by the law of any foreign

State on account of death by . #

wrongful act, neglect, or default -+

3

occurring upon the high seas, such '
right may be maintained iy afi™
without ‘abatement in respect to :
the amount for which recovery js -

[477 US 209)
authorized, an statute of the
United States to the contrary noi.
. Withstanding.” 46 USC §764 [46 .
USCS § 764} - o

Section 4 indicates that when Cop:

i

bl

gress wanted to preserve the right tp

recover under the - faw of another ’

sovereign for whatever measure of

damages that law might provide,

regardless of any inconsistency with’
the measure of damages Provided by
DOHSA, it did so expressly, We are N

reluctarnit .to read the much moré"" o

ambigtious language of §7, which'"

) 3

states only that.state, jaw “reme-

dies” or “rights of aétion” would.not’"

be “affected” and which mikes’ ng
provision for reconciling potentially-

“

i
.

. l..”,

conflicting state and federal . mea- !
sures of recovery, tp have the same:"

substantive effect "ag the éxplicit

¢

commqnd of §4. Norma'l Prir'lciplesf
9f statutory gonstrpcﬁon requiré 3

that we give effect to the subtleties

of language that Congress chose top '

employ, particularly where, as here,

Congress isolated only these sectjons '

for special consideration by way of
amendment while it was considering
DOHSA.

Thus, a natural reading of §7 is

that a state statute providing a

wrongful death right of action tradi
tionally unavailable at common law,

w F

would not be “affected” by DOHSA . -

In the sense of being rendered an
incompetent means of invoking state.

substantive provisions would not, by

Jurisdiction, but the state statute’s

virtue of the saving provision, “ex. .

tend as a conduct-governing enact-

J-00052
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ment on the high seas” if in conflict
with DOHSA’s provisions. Safir v
i ale . Transatlan-

We' conclude that’ Representative,
Mann’s amendment. extended the ju-

risdictional saving clause to the high
geas but in doing S0, it did not im-
plicitly sanction the operation of .,
state wrongful death statutes on the
high seas in the sarne manner. as the ' -

" saving cliuse did in_ territorial Wi

ters. Under the prevailing *uniform: .
ity” doctrine ‘expressed mmost foree:
fully in Soutbern, Pacific Co. 'y deb-’
sen, 244, US, ot 2,15"216v 61 L Ed .
1086, 81 § Cb 524, to the exteitt
Congress provided a federal remedy’
for uyongful death on the high Heas, '
the' federal substantive law would
clegrly have pr_;e-,e_mpi;ed conflicting
statﬁ‘wrongﬁ}l degth statutes, 28 Was,

by varipus- Members dia- -

1

recogni arig
T bl on DORSA.
Although Represenfative Mann's.
discussion may reflect a broader i
ten, we  believe’ his references to
state court jurjsdiction should be °
read to mean only the ability of
gtate courts o, entertain maritime
actions based on DOHSA, iot the '
Jegisldtive ability to supply a diffei- - -
ent standard of recovéry. As has
beenn explained, even at the time
that DOHISA was being considered it '
was understodd that ‘wheié Congress
had spoken, or where eneral fed” -
eral maritime law Goid yolled, -the
States exéﬁﬁising_coné‘ﬁ‘,\:tr&nt‘iiuriédié-
tjon over maritime matters could
not apply conflicting state sul;stari'— _

tive law. .
[2d, 11] In sum, the language of §7 -
and its legislative history, as well as~
the congressional, purposes underly-
ing DOHSA, mandate '

GISTIOS; ING. v TALLENTIRE
Ed 2d 174, 106 S Ct 2485

(477 US 232) 4 (’ .

S that§The .
read not as an: endorsement of the ‘
application of :state’ wrongful death -
statutes to the, high seas, but rather
as a .jurigdictional saving clause.
Viewed in this light, § 7 serves.not
to destroy the uniformity of wrong- .
ful death remedies on the high seas -

but to facilitate the effective and just. ;

administration - of those -yernedies;:
The yecognition of concurrent state
jurisdiction to hear DOHSA ,actions -
makes. available- fo, DOHSA benefi-
ciaries a convenienk foram, for the' .
decision of - their, wrongful death . ;
c‘ﬂims_-, . ot . ' . Coe "
(3¢} Once it is. determined that §7 .
acts ag a jurisdictional saving clause; .«
and not as a guarantee of the appli- .,
cability of state substantive law To, .
wropg%t,l- deaths on the high seas, -
the conclusion that the state stat-
utes are pre-empted by DOHSA
where it applies is inevitable. As, wé
held in Higginbotham, Cengress-has e
“stynck the balance for us” i deter- i
mining that suivivors: should-be re-
stricted 1o ‘the recovery of -their pe- .
cuniary " losses, ‘hind ‘‘when DOHSA :
“does speak directly to a' question,
the courts are not fred to ‘supple-
ment" Congress® afiswer® 80 thor- -
oughly that the ‘Act becormes mean- '
ingless.” 436 US, at 625, 561 Ed2d -
581,98 S Ct H010. B

[qrivs2ss).

[3d] Admittedly, in the circum-
stances of this case, the recognition
of a state damages remedy for loss of. -
society. would bring - respondents” .. .
DOHSA. recovery into line with the. «
darhages. available to a beneficiary oft-«
a federal Moragne maritime cause of ..
action arising from a death on terri-
torial waters. See Sea-Land Sefvices,'
Inc. v Gaudet, 414 US 573,39 L Bd*
93 9, 94 8 Ct 806 (1874) (holding that '
awards under the general federal - '
maritime. cauge of action for wrong- { *

J-00053
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ful death could include compensa-
tion for loss of society). However, the

' questionable’ practical significance of
this difference in récovery, see Mobil
Qil Corp. v Higginbotham, supra, at *

. 624, and n 20, 56 L Bd 2d 581 98 5

Ct 2010, is far overshadowed hy the

potential for, seripus conflicts bo.

tween DOHSA and state substantive, "

law in such areas as limitations peri- .
ods, clagses of beneficiaries, and the
definition of potential  defenses. We
defer to Congress” purpose in’ mak-

ing a uniform provision, for recovery ..

for. wrongful deaths on ' the high
Seas, an area where the federal in-
terests are primary.

The Judgment of the Coust of Ap-

peals for' the Fifth Circuit is .re. -
* versed; and the tase is remanded for' -
further  proceedings: consistent with -

this opinion. _

It is so.ordered,

Justicé ' Powell, with whom Jus-'
tice Brennan, Jus?ice‘ Marshall,
and Justice Stevens Join, conciirring ,
in part, apd dissenting in part. ‘

The Court today' holds: that §7.of -

the Death on the' High Seas Act

(DOHSA), 41 Stat 538, 46 USC §767 -

[46 USCS § 767, forecloses applica-
tion of state remedies for wrongful
deaths on the high seas. Thus, the
Court confines state courts “to the
adjudication of causes of action
brought undér DOHSA. Because I
believe that the Court’s reading of

§7 is at odds with the language of -

the statute and its legislative Kis.
tory, I dissent.! -

1. I agree with the Court's conclusion that,

the Outer Continental Shelf ‘Lands Act, 67
Stat 462, as amerided, 43 USC § 1331 et seq.
{43 USCS §§ 1331 et seq.}, does not govern this
action, and therefore join “Part III of the
Court’s opinion, *

T e pntmammy s o

¢ 35

41 l;s 234)

:

the Court cor-- ;

As

rectly observes: “§7, a5 originally.
proposed, ensured that [DOHSA]
saved to survivors of those killed of'
territorial waters the ability to pur-
Sue a state wrongful death remedy.
in state court.” Ante, at 295, 91 J,
Ed 2d, at 19]. S

Had the bill passed in that form,
the resolution of this case would be
clear—the federa} statute would pre-

- clude application of state law for

respondents’ cause of action. During
the floor debate in the House of
Representatives; however, Represen-
tative Mann from, Nlinois success-
fully offered an améndment striking
from§ 7 the concludingplirase, “as .
to causes of action '‘accruing - within ;-
the territorial* limity:of ‘any State.” :
Thus, although ‘the'original’ §7 pres.
served - state-law ' rights: . g1 ackjon:.:
withini térritorial - watess, the iultiin:
mately enacted § T ipreserved thesen:
rights of action'‘without''geegraphie’ a
qualification. Althougli§ .is: plainilyars
intended to save state rémedies: forlai
death on the high Seas, .the Coupt

ay ignores the section’s langusgs.
and holds that jt s a jurisdicti_onal o
saving clause. C

S | | .
" The starting point in statutory
construction is, of coursé, the lan-
guage of the statute itself. Blye Chip
Stamps v Manor Drug Stores, 421
US 723, 756, 44 L. B4 2d 539, 95 S Ct
1917 (1975) (Poviell, oJ., concurring).
See ' Consumer Product Safety -
Comm’n ‘v GTE Sylvania, Inc. 447
US 102, 64 L, Ba 24 766, 100 S Ct

+

e
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9051 (1980). The
given scant attention by the

reads as codified:
«§ 767. Exceptions from aperation

of chapter

“The provisiol
statute giving or

of action .or

ghall not be affected
411 U8

ter. Nor shall th

remedies

237)

to the Great Lakes ‘or t0
ters withini'the territorial
any State,” or o any riavigablé

wateis - in

477 US 207,91 L

langﬁage of §7,

Court,

s of any Statea'
regulating rights
for death

" by this chap-
is chapter -‘a‘pply:’-"’ '

any wa~'
liniits of

the Panama Canal

gonz"” 46 USC § 767 [46 yses
§7,6?]_f(émp_basis added).

The terms-of the provision are clea,r.' :

"The provision P

of . action and
wrongful death

only jurisdiction‘.but also
??;emediesu”.-fl‘he geo- .

action” and
graphic. reach

ished by DOHSA

1

reserves state rights

state “remedies for,
without amy territo-- .
yial qualification It encompasses not .

“rights -of.

of theses traditional ..
rights of action is theréfore undimin-

The .cangressional debate -and '

otheit * legls

slative histbry

doubt on the plain nieaning

is true, as the

Court states,
on the Mann Amendment

‘Fqst no

of §7.1t
that the

was “exceedingly confused and often

"§1l-nformed.”
cumstance, an

i In
gttempt to

this cir
discern

the congressional intent from the'

Ed 3d 174, 106 S Ct 2465

conflicting statemen

ts by partici-,

pants in the debate is hopeless. It
is also unnecessary

in Bight of.the -

clear language of the statute.. Ab-

gent a clearly-expressed Jegislative

the .

intention to the contrary,
plain words of the statute must

ordinarily be

regarded @s control--

ling.” 754 F2d 1974, 1280-1282

(1985).

o (47 US 298]
Tespite the confusion o
bate, it ig clear

OFFSHORE LOGISTICS; ING: v TALLENTIRE

on of the de-
that the *

adhs
)

Mann "

Amendment removed the clause thef "
expressly limited state remedies 0.
ing within the .

causes of action

territoria] limits of any State.” Ac-
cordingly, §7, on
torial waters, on

the high seas 4 well. Today hold-
ing, by barring state rights of action

for deaths

occiirring on the’ high

seas, ‘Jimits §7 in'a manner that
Congress expressly rejected. )

o

The Court concedes that the origi-
pal version of §7 . presexved both |
statedaw remedies. for. ~wrongful-. .

death. occurring within, territorial

waters and

as originally

proposed, ensured that the Act saved
to survivors of those killed on terri-
torial waters the ability to pursue &
state wrongful death remedy in state
court”™), The Court then, asserts, how-

ever, that the.

“extended the j
clause ‘to the hig

Mﬂ!; Amendment.

uris

jctional saving

h séas but in. doing -

so, it did not jmplicitly sanction the
operation of state wrongful ' death

“statutes ‘on the
same manner as
did in territorial

high seas in the
the saving clause
waters.” ‘Ante, at

997, 91 L Ed 2d, at 192.

ce_confined to terri-
its face extends to

. state jurisdiction. over.
- those remedies. Ante, at 224, 225, 91
L Ed 2d, at 191 (‘§7,

It is.not easy to understand how
§7 was transformed: from 2
sion that preserved. beth state. juris-

territorial waters, into a mere
dictional saving clause”
power to preserve state rights of

action on the high seas.

Amendment did

remove a territo

other clauses of

provi- - -

diction and state rights of action in

“juris-

with no

The Mann

nothing more than

§17 remained

rial restriction; all

infact.

crmarer

K
RS

e T oA
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_that Congress' has - already: ‘made. . -
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The Court argues that preserving i}
state rights of action for death on~ ...
e high seas, in accordance with
the plain language of § 7, would un~
dermine a uniform federal remedy
and conflict with the exclusive, fed-

eral characterofmostaspects of o ) C

admiralty law. I agree that sueh a.. - ' -« ¢
result undercuts a federal unjform-
ity that seems desirable here, but it
is not the role of this Court to recon-
sider the wisdom of a policy choice

o~

Congress enacted the:Mann -Amend- . -
ment to remove thefefitorial re-

o
[ R T

striction from :§ 7’s preservation of - I

state-law rightssof: action for wrong- - e
O » P i I.‘:‘ .

ful death, - : R RNRSS

T 47TUS pd1) AL
.- TheiCoutt now holds that .
those rights-of aétion maynot be -
enforced on the high seas, and
thereby imp@ges an exclusive federal
remedy thal Cofigress declined to
enact. We “hould "respect” the out-"
come”of 'the’ lsgiblative process apnd
presgrve-State rights 'of action’ for -
wrongful ‘deaffi' on the high seas’
until’ Cohfreqs legislates otherwise. <
Accordingly, T dissest. -, - -
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MERCEDEL 'W. MILES, individually and as administratrix of the succession
of LUDWICK ADAM TORREGANO, Petitioner

‘ v | &
. APEX MARINE CORPORATION chal IR

498 US 19, 112 L Bd 2d 275, 111 S Ct :a:i'} e | .

Nogoilse] - . B

Avgied October 3, 1990. Decided November 6, 1980 B

L

: OPINION OF THE COURT
198 US 21) -
Justice O’Connor delivered the unfit to serve. She hi compensa-
" opinion of the Court. . tion for loss pﬁ&% ' "
[ta, m} We decide ;vhglghgrﬁthe T and-services
parent of a seaman Wwho e TR and loss of sociefy resulting from the.. -
injuries incwrred aboard respor- b of hor som, punitive dampges,
dents’ vessel may recover under gen- and' compensation ‘i’ the estate for
9’%1 m;rittlilme law for l"?s °§§°"i°"y’ “Torregand's pain and saffering prior
and whether a claim for the sea- . Pun'tig a4y i
yaan's lost future earnings survives mﬂeﬂ‘t’h am:i ﬁ"f h:i ‘1"5“"‘ future:‘“
his death. . , e R
At trily , the , Digtrict, Coux, .
. ,I : . grantaaf Apm‘?‘im\?& W‘ﬂgtwu C’i"“ .
‘Ludwick Torregano was a seaman claim for- prpEe; LAY ges,(raled, . ... ot
aboard the vessel M/V_Archon. On that the, gstate, conld. Yigh Fecaver,, .- :

Torregana’s;dost fytuxe income,-and".

#the evening of July 18, 1984, Clifford © denied, Miles! mo

Melrose, a - follow crew member,
stabbed Torregano repeatedly, ki
ing him. At the time, the ship was
docked in the harbor of Vancouver,
‘Washington. :

Mercedel Miles, Torregano’s
mother and administratrix of - i
estate, sued Apex Marine Corxpora-

tion and Westchester Marine Ship- -

ping Company, the vessel’s opera-
tors, Axchon Maxine Company, the

charterer, and Aeron Marine Com-

“pany, the Axchon’s owner (collec-
wely

th Apex), in United Btaies Dis~
trict Court for the Eastern District
of Louisiana. Miles alleged neghi-
gence under the Jones Act, 41 Stat
2007 as amended, 46 USC App § 688

- [46 USCS Appx §688], for failure

to prevent the assault on her som,
and breach of the warranty of sea-
worthiness under general maritime
law for hiring a crew mem

on;-for -a directed
verdict 2s to negligence; ond msea:
worthiness. The court instructed the
jury that Miles conld not recover
damages for loss of society if they
found that she was not financially
dependent on ber son.

The jury -found that Apex was
negligent and that . Torregano was-
79% contxibutorily negligent in caus-
ing his death, but that the ship was
seaworthy. After discounting for
Torregano’s contributory negligence,
the jury awarded Miles $7,254 for
the loss of support and services of
ber son and awarded the estate
$130,200 for Torregano’s pain and
suffering. The jury also found that
Miles was not financially de ndent
on her son and therefore not entitled
to damages. for loss of society. The
District Court denied both parties’

A
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motions for judgment notwithstand:
ing the verdic

ment accordingly.

The United States
peals for the Fifth Cj
in part, reversed in
manded. 882 Fod 97
court affirmed the j
gence on the part o

to support
gence findin
was therefore en
" measure of $7,800 fo;

and suffering.
found that: Melrose’s
di,apdsitiqn._
he wasg. unfit and
the Archon™wag
iex of lym. 14

-maritime claim,
two guestions con

" HoB 1S 23]

d |i .o.nnl:n ‘S.'! .pk

- 170 F2d 455
ding that a nondepe;
may not récover for Joss

Drifling Co

action. 882 F24; at
that geéneral m
permit a survival
lost future earnings,

We granted Miles’
1003, 108 L,
of the,gonrt of App.

petition for cer-
two ' issues, 494 US
472, 110 S Ct 1295
affirm the judgment ¢

375, 26 L Ed 24

and entered judg- " holding, creating a gene
: . wrongful death action,
Court of Ap- ply in “;:h“ase
. ; * was a longshoreman,
Circuit affirmed gano was a

Apex contends that

' sation Act (LEWCA),
as amended, 33 USC
USCS §§ 901-950], to
ery from shipowners fo
injury .of a longshore;
worker resulting from
duty of seaworthiness,
. - § 905(b) [33 USCS § 90
Primarily on Moragne v can Export I,
nes, Inc., 398 US US 274, 282,
339, 90 S Ct 1779 -

86 Stat 1251,
§§ 901950 [33
ar any recov-
r the death or
an or harbor
breach of the
See 38 USC
50); Ameri-

If Moragne’s
ion today, it

100 8 Ct 1873 (1980).
widow brought her a
woulq be foreclqsed by s

Moragne’s |
maritime
doés not ap.
Moragne" **:
Torre. -

I . ¥

true ‘seaman, Apex

N

.«
o,

part, and re- correct, that Moragne does 1ot apply -
o) pply -
6 e‘;%?}qg: ;\);o its facts, bu‘ff; we decline {0 Hmit* -
f Apex. but held ' ragne to its facts. -
e was insufficient ‘evidence - Historically, a shipowner’s duiy of -
the contributory neghi- seaworthiness under general mar;.
g Id, ﬁ:: 338'2;933;3 peeft i;imel law ran to seamen in the ship’s
o . ali . employ.
Yoss of support - - iié [498 U8 28] )
tate was ep- . . e Sieracki, 328 US, at 90, )
. Torregano’s %0 L Bd 1099, 66 8 Ct 872, In Sier. .
The. court, also acki, we exiended that duty to steve- -
extraordinarily dores working aboard ship but em-
demonstrated., Ployed by an'independent, contrac- '
St s 7. "t e 1099, 68 5.0t
» at 983, Beca uﬁ tion, Moragne’s widove was able to
tvheélc l\:ﬂrte:’o ngxe;e;;d , bri:l:f an actiacip for unsea vl?rthiness '
> court conside Under general maritime )aw.
: g the' scope, harrowsense, Moragne exter
°r general. marjtime to suits upon the death of 1o mhore:. ...
reaflirmed | men Jlike ,lljgmrﬂsne, so-called Sieracki
T seamen.. Torregano was a try
Cil,‘gisepg::" ’ man, Qmployed ahoardtthe Mo i)
(CA51985), b e to- Jimit Moragne to its.
nEe e
ol . maxi wron «
mo:f;gflﬁggﬁ-, deed, were we to limit 'Moragne to__
989. It also held its facts, that case would no longer |
itime law does not have any. applicability at all. In.
action for decedent’s . + 1972, Congiéss amended
Id.at 987. -, shore and Harbor Workers’ Compen-
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vy,

S
ey

 See Mo

- N Y
.
wwnrgeld gy
BT

MILES wABER MARINE CORP.
Ed 2d 275, 111 S G 817

(1090) 498 US 19, 112 L

akss us ot to extend Mo:

regne to suils

geamen. , This.

fox, the death of true

liml‘;“ati;ol’l‘ ‘ia « anr:u .

ranted, ihiey say, begause true sed-

men, ,gnhka 1

ered under the Jones Act.'Th

Act . provides

2 eremen, ,ﬂ'e ,CQV__—,
he 3pnes

'a': ca'm ,ofv w.tio,l_‘..

inst, the sgaman’s employer for. .
wrongful death resulting from neghi- .

_gence that Apex ‘contends js preclu-
give of any recovery

for death from

unseaworthiness..See 46 USC App.

§ 688 [46 USCS Appx §688]).

Moragne add
question, explicitly. The’ Lol

i 'there that fhe “prect
effect of the Jones Act established

plained

 Lindgren apd, Gillespie eitends only

26 L Bd

e, 398,17
33, 90,5/

ressed the
» cop;t ?x-
sy

ve,. ..

B

g

LA

The Jones Act provides aht'action -

in neghigente for'thé-death or injury =

of a seaviai.

Tt theéréby overruled

- -

The, Citeols;, 169 1S 188, 47 L o
760; 35'S 0y 188 (1908), Whiich ostal- -
Yished iHat" s “gotild recover’

ries"

. under gérieral maiitine Jaw for ‘Bhju-

.
4

reaultinig froin umsshworthin fiess;

put ot negligenicé. Thi" Jotiés At -
S o

evinees 1o'§ eval-hos

..“]-l-- ,Ata l" " n

ery under'in yitime Taw! It doeg ot ™
distirh seamen’s. general maritimeé .
claims for injuries yésulting sfiom -

anseawo’

Peterson, 278, Us

rthiness, Pacific 88. Co. vi*

130, 189,78 L Ed -

590, 49 8 Ct 76-(1928);dnd it does ¢

created by
ing Co. 355.

- pot preclude’ the-xecovery for Wrong- -
ful death ‘due

to unseaworthiness. -

its compabion: statute,
DOHSA. Kernan v Amerjcah
18,426, 430, n 4, 2 L.Ed -

Dredg-: .

od 389, 78 S Ct 994.(1958). Rather, 1

the Jones Act

.establishes a uniform: .

gystem of seamen’s tort law parallel ...
to that available to employees. of - .

interstate railway

earriers under .

FELA. As the Court concluded in,

Moragne, the
.DOHSA wrongful death action to

extension of the

. directed

i
e

teryitorial waters fuxthers rather

™,

than hinders uniformity - .
{498 US 30] !
. in the exer- *

e, supra, &t 396, n 1
od 339, 90 8 Ct 1772. .

\vé i&' algd little question that

Moragne intended to create a gen-

eral méritime wrongful death aetion. -
applicable béyond the situation of -
longs}:grem’en. For ope thing, Mo- |
ra%)ne explicitly overruled. The Har-
rishurg. Mord , sixpra, .

e aTad 990, 90 § C 1772 The

Hairrishurg involyed a frug seaman.

cise of admiralty. Jjurisdiction, hﬁ
9,26 L Ed

s6 of action

the Moragne. yias
_involved -sedmen, IThe"
#* anomaly-~that - reqovery”

“gtrapgest” anomal

was axgilable for the. vronghal deBth’,
in territorjal Waters of 810 hgre-
dm, bk, not, & fiue. seampi-coule,,
only, he, rembdied If the Mokg 8.
wrongful “’(ieatj[-.at;}ijop ended, to .

seamen. It would besstrange jndeed”
wexe rwe to read Moragne as not

addressing a problem. that in laxge -
part shotivated its result. J there s
ter, we- today ‘make exmplicit
there is a-general maxitime cause of

"

action: for the wrongfu} death ofa

seaman, adopting- the: .reasoning of
the unanimous and carefully crafted
opinion in Moragne.- .

VA

[1!:] Moragne did not set forth fhe
scope of the damages recoy able

. under the maritime wrongful death

action.. The Court first congidered
that question in Sea-Land Services,
Ine. v Gaudet, ‘414 US 578, 39 L Ed

939, 94 5 Ct 806 (1974): Respdndent
brought 2 general maritithe action :

to recover for the wrongful death of
her husband, a Jongshoreman. The
Court held that a dgpendent plaintiff

v
-

J-00059
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in a maritime wrongful death actjon
could recover fyr the i
losses of support, services, and fu-

neral expenses, as well_ as for the -

in territorial waters !
fnan 490 Dh o™

Conge-

queqlzly, the Court ha_d no need to.

consider the usive s
DOHSA for deathg on the high ges

seds
or the Jones Act for deaths of true -

the high seas and, Jike Gaudet, pre. .
sented the question of loss of society

effect of .

damages in g maritime Wwrongfal-

death action, The Court

began by -
recognizing that Gaudet, althougl_i .
broadly written, applied only in tep:

ritorial waters ang therefore did yot
decide the precise question pre-
sented, 436 US, at 622-623, 56 1, Ed
2d 581, 98 S ¢ 2010. Congress made
the decision for us. DOHSA, by ‘its
terms, limits récoverable damages in
wrongful E!eath suits to "pecuniazy

- loss sustained - by the  persons for

whose benefit the sujt is brought”
46 USC App §762 [46 Uscs Appx

Iimitation, forecloses recovery for
nonpecuniary loss, guch as loss of
society, in a general maritime ae.
tion.

[9] Respondents argued that adm;.
ralty couris haye traditionaﬂy un-
dertaken to supplement maritime

urt’s answer in Hig-

' ginbotham jg fully consistent with

those principles we have here de-

1. As with Moragne, the 1972 amendments
to LHWCA have rendered Gaydet inapplica-
ble on its facts, See Supra, at 28, 112 I Ed 2d,
at 288; 33 Use §905®) [33 Uscs § 905(b)].

: §.762] (emphasis added). Thig explicit

L L LT

TREPORTS

tived from Moragne: Congress hag. .
spoken directly io the question of?,

recoverable damages on the high

Seas, and “when it .does speak di:

rectly to g Question, the courtg are';

not free to ‘supplement’ Congress’.:

answer ' so thoroughly that the Act'.
€3 . meaningless ” i

£ !
ham,supra,at625,56L'Ed2d581,;x .

98 S Ct' 2010, Moragne involved gap::
iilling in ap area left open by stat-.:
ute; supplementation was entirely !
appropriate. But in an “area covered

by the'statute; it would'be ng g
appropriste to ‘prescribe a different
measitre of * dimagpy than ‘

: : to pre.
- scribe’a’ different gtatuge of Limita.

tons, or'a different dluss of benefi!
ciaries” " Bj inbotham, supra, ' at
625, 56 L B'20 581, 96°S Ct 3035,

longshoremen, Gaudet ‘did rigt+pon; -
sider'the o L
[498 US ag) - 3
. preclusive effect of the Jones
Act for deaths of true seamen, Wa do
sonow, S

Unlike DOHSA. the Jones Act”

App §688 [46 Uscs
Appx § 688], FELA recites only that -
employers shall be lahle in “dam-
ages” for. the injury or death of one
Protected under the Act. 45 USC

however, the Court explained that
the language of the, wrongful
death provision is essentially identi-

Suit in Gaudet was filed before 1979, Gaudet
Y Sea-Land Services, Inc., 463 F2d 1331, 1332
(CA5 1979),

LN
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- socjety in a Jones Act wrongful

AN Sl
bk bt MILES v A

(1990) 496 US 19,112 L Ed 2d

cal to that of Lord Cam!)l;ell’szct, 9

& 10 Vict ch 93 (1846), the first .

wropgful death statute. Lord Camp- -

bell's Act also did not limit explicitly’

* " to be. recovered, but
that Act and the many state statuies -
that followed it consistently had:.
been: interpreted as providing recov-
ery only for. \igiy Jloss, - Vree-
land, 227/US, at 69-71, 57.L Bd 417,
93 § Ct 192. The Court 50 construed «
FELA. Thid.

[1d, 10] When Cobgress passed the . -

FELA, and the boary tion behind
it, were well established. Tncorpoxat-..;
ing FELA unaltered.into the.dones ,
Act, Gongress mugst. have infended 0.
incorporate-the pecuiary .

Jones Act, the, Vreeland gloss on ,
it _

' on démages as well. We assume that

Congress..is -aware' of . gxisting Jaw
en it pasieslegisiation. See Cannon:
v b njrvgxsityr oﬁ’cm% 44_1‘ US 6-77'3 i
696-697,.60.1. B4, 24,560, 99 5.Ct 1946
(1979). Thexe is no recovery for {gss &
eath,
action. '
o] The, Jonéd Act ‘also. precindes .
recovery for loss of sdci’étsr‘?ﬁh}ma'j;
case, The Jones Act applies whén a '
séaman, has been killed as.a, result of
negligenge, and. itylimits recovery to
pecuniary Joss. The general mark- .
time claim here.alleged.that

the, u 4
would be in¢onsjstent, with
in the constitutional ‘scheme were, .
we to sanction more expansive reme-
dies in a judicially creatéd cauz:

aworthiness of the vessel. It

our place

of
action in which liability is without

fault than Congress has ‘alloved in

casesof . |
‘ [498 US 33] S

death resulting frofn negli--

gence. We must conclude that there -

{e no recovery for loss of society in'a
generdl maritime action for the
wrongful death of a Jones Act sea-
man.

Qur decision also remedies an.

anomaly’ we created in Higginbot-

gano had been Kkilled as a vegult of .

o 1A
q

- g5 SCLans.” -

CORP R g

275, 111 8 CE 817

ham, Respondents in that case -

warped that the elimination of loss
of society damages for. wrongful

deaths on the high seas would creater. "

an -unwarranted inconsistency be-

L4

tween deaths in ferritorial waters,

- where-loss of society was av -
ander Gaudet, and deaths on the

geas, We recognized the value
of uniformity, but concluded that a
concern for consistency could mot
override the statute. Hi

igginbotham,
supra, ab 624, 56-L Bd 2d 581, 98 &

Ct 2010. Today'we vestore a uniform .

rule applicable.to all actions for the
wrongful death of a seaman,
whether under DOHSA, the Jones,
Act, or general 'mariylixpe law. " "

VO . . ':"-,.,.‘.‘_;

. " 4 . . ‘L i
[2b, . 11a}. We pext. musb decide .:
whether, in a ,gexiefal.maritim,e acn ..
tion surviving the death of a sear: ..
estate can recover dece..

man, -the e

dent’s lost. future earnings. Under....
.anaritime law, as undér
common .law; ‘there is no vight of ..~
aman’s personal cause -

traditional

survival; & se

of agtion does -fiab suyvive’ the seas:.
man’s. death, Corfes v. Baltimore In-

sular Line, Tnic:287 US 367, 871, 77

L Ed 968, 63 8.Ct 174 (1932);; "

Romero v. Jriternational Termingl
Operating

pie, 879 US, at 167, 18 L Ed 24 199,

[11b] Congress and the States have
changed the rule in many instances.
The Jones' Act, through its incorpo-
ration of FELA, provides that a sea-
man’s right of actiop for injuries due
to negligenice suryives to the gear

rsomal representative. See

man’s person )
45 USC §59 [45 1USCS § 595 Gilles-

pie, supra, at 157, 13 L Ed 2d 199, 85
& Ct 908, Most States haye survival
statutes applicable to tort actions
generally, see 1 S. Speiser, Recovery
for Wrongful Death 2d §8.2 (1975
and Supp 1989), 2 id, §§14.1, 148,
App, and admiralty courts have ap-
pliegi these state statutes in many

Co. 358 US 354, 37,3 L. '
Ed 24 368, 79 S Ct 468 (1959); Gilles-

J-00061
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instances to preserve suitg for injury
at sea. See, eg, Just v Chambers,
312US383,391,85LE6903.618

Ct 687 (1941). See alsy Kernan v

American
(498 US 34) :
ing Co. 355 US, at

430.n4.2LEd2d882,7880t394;'

Kossick v United Fruit Co, 365 US

731, 739, 6 L Bd 24 b6, 81 S Ct 88¢.
(1961); Gillespie, Supra, at 157, 13 1. -

Ed 24 109 hezsm s SC#; 308;
Comment, Applicati of State Sur-
vival Statutes in Maritime Causes,
60 Colum I, Rev 634, 535, n 171
(1960); Nagy, The General Maritime

Law Survival Action: What are the-

Elements of Recoverable Damages?,_

9 U Haw L Rev 5, 27 (1987). Wheye -
these state statutes do not apply? .
however, or where there is no state-

survival statute, there is no survival
of unseaworthiness claims absent g
change in the traditional maritime:

e. .

Several Courts of Appeals have
relied on Moragne to hold that there,
is a generai maritime right of sar-
vival, Ses Spiller v Thomas M. Lowe,
Jr., & Assocs, Tne. 466 F2d 903, 909.
(CA8 1972); Barbe v Drammond, 507
F2d 794, 799-800 (CAl 1974); Law v

" Sea Drilling Corp. 528 F24 798, 795
(CAb 1975); Bvich v Connelly, 759
F2d 1432, 1434 (CA9 1985). As we
" have noted, Moragne found that con-
gressional and state abrogation of
the maritime ruje against wrongful
‘death actiong demonstrated a strong
policy Jjudgment, to which the Court

deferred, Moragne, 398 US, at 388. -

393, 26 L Bg 24 339, 90 S Ct 1779,
Following this reasoning, the lower
couits have looked to the Jones Act
and the many siate survival statutes

2. In Offshore Logistics, Inc. v Tallentire,
477 US 207, 215, » 1,91 L EQ 24 174, 106 §
Ct 2485 (1986), we declined g aporove or

pprove the practice of some courts of
applying state survivaj statutes to cages in.
volving death on the high seaq,

g lich Comp Laws g5 600,202,

600.2922 (1986); Olivier v Houghton County
St. R. Co, 134 Mich 367, 368-370, 96 NW 434,
435 (1903); 42 P, Cons Stat §Bﬂq2 (1988);

and concluded that these enactments -

dictate a change in the general may.

itime rule against surviya], See, eg., -
Spiller, supra, at 909; Barbe, supra,, .

at 799-800, and n 6.’

Miles argues that we should follqvg’ *
2 general maritime surviya] right.

(498 US 35]

[12a] Recovery of lost future in-
come in a survival sujt will, in many
instances, be duplicative of recovery
by dependents for loss of Support in .

a wrongful death action; the support -
dependents loge ag a result of a gea..’,

man’s death would have come. from -
the seaman’s future earnings, Por. .

haps for this reason, there is little. °

legislative support for such recovery

in survival, In only a few States car-

eral level, DOHS containg no sur.
vival pravision, The Jones Act incor- .
porates FELA’g survival Provision,

685, 57 8 Ct 452 (1937); st. Louis, L.
M. & S. R. Co. v Craft, 237 Ug 648,
638, 59 L Ed 1160, 35 § Ct 70,
(1915). :

Incollingo v Bwing, 444 Pa 269, 307-308, 282
A2d 206, 220 (1971, Wash Rev Code
§4.20.050 {1989); Balmer v Diliey, 81 Wash 24
367, 970, 502 pag 466, 458 (1972). See gener-
ally 2 8 Speiser, ery for Wrongful
Death 2d, § 14.7, App A (1975 and Supp 1989),
Speiser explaing that many States do not
allowanyreeovetyoflosteanﬁngsinsur—
vival, and that among those that da, recovery
Is generally Jimited to earnings lost from the
time of injury to the time of death, Thid.

-~

9
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* hold the remedy.

';i‘fu'! E 'fw&ﬂr MILES V \AP m MAMNE COBP- 3{:'&5_" £ o
- (1990) 496 US 19, 112 LEA 24 276, M S €L 317 A
{2¢] This state and federal legisla ' a seaman, we must look to the Jones

gion hardly constitutes the kind of
“wholesale” and *ypanimous” policy
judgment that prompted the Court

B 70

to create a new cause of action. in

Moragne. See ‘ supra, ot
1772. To the contrary, the consid-
ered judgment of 2 large majority of
American legislatures -is that. lost
future income is not recoverable in a-
survival action. Were we to recog
nize.a right to such recovery under

Moragne,

maritime law, we would-be adopting '

a distinctly minority view.

This fact alone would not neces-
garily deter us, if recovery of lost
future inconie were more consistent
with the general principles of mari-
time tort law. tre’ are indeed

strong '
{498 VS 36]

policy arguments for allowing

such: recovery. See, ‘eg, R. ‘Posner,
. Reonothic Analysis of Law 176181

(8d ed 1986) (recovery of lost future

incomé provides efficient intentives

to take care: by ensuring that the
tortfeasor will ave torhear the total
cost of-the victim’s injury or desith).:
Moreover, Miles-reminds us that ad-

miralty courts-have ‘always showrk a- .
gpecial golicitnde- for the welfare ‘of
geameh and their - families, ¥Cler--

tainly- it better becomes the hu

_ and- liberal character.of procee ings
than to” with- -

in admiralty to give
- Moragne, suopra,
at 987, 26 L Ed 2d 339, 90 S Ct 1772,

quoting Chief Justice. Chasie in The -

Sea Gull, 21 F Cas 909, 910 ®o.
19,578) (CC Md 1865). See also Gau-

_det, 414 US, at 533, 39 L Ed 249,94 ¢
"8 Ct 8086. :

We are not ‘unpiindful. of these
principles, but they are insufficient

in this case. We sail in occupied

* waters. Maritime tort law is now

dominated by federal statute, and.
we are not free fo expand remedies
at will simply becduse it might work
to the benefit of seamen and those
dependent upon them. Congress has
placed limits on recovery in survival
actions that we eannot exceed. E

cause this case involves the death of

. geamen’s injuil

Act. | ,

[2d, 12b] The Jones Act/FELA sur-
vival provision limits recovery fo
losses suffered during the decedent’s
Jifetime. See 46 USC §69 [46 USCS*
§59). This was the established rule
under FELA ‘when' Congress passed.,
the Jones Act,’ jncorporating FELA,
gee St. Lous, L. M. & 8. R. Co. supra,
at 658, 59 L Ed 1160, 35 S Ct.704,
and it is the rule under the Jones

Act. See Van Beeck, supra, at 87,

81 L Ed 685; 57 S Ct 4562. Congress
hes limited the survival right -for
suties resulting from-neg-
ligence. As’ with loss of society in
wrongful . desth actions, - this fore:
closes more expansive yemedies in a
general maritithe action founded on
strict liability. We will not create,
undéi our 'admiralty powers; a rem-
edy, that is .disfavéred by ‘a’clear
majority of the States and that goes-
well beyond the limits of Congress’.
ordered system of recovery for sea-
mén's, ipjixy and deathl Beckfise
Torsband’s esiate caningk yeebver
for Hie Jogh frture jhdoimeiiider the
Jonds Agt, it cannot do 8o ‘undei
geperal maritime faw,

| wmuE

' W ST N

[11, 26, 8b] Coggnigant of the constitu-
tional relationship between the courts
and Congress, we today act in accor-
dance with the unifofm plan of mari-
timie ‘tort law Congress created in
DOHSA and the Jones Act. We hold
that thereisa g@neral'iﬁaﬁtﬁne cause
of attion for the wrongfill death of
a seaman, but that damages régover-
able in such ani action donot include
Joss of Bociéty.
general maritime survival action
cannot- include recovery for dece-
dent’s. Jost future’ earnings. Accord-
ingly, the judgment of the Court of
Appeals is affirmed. o

Justice Souter took po part in the
consideration or decision of this case,

We also hold that a-



TEXACO REFINING' v, 8STAYE !
) ClteasBs S,W2 61 (Tex.

S,

TEXACO REFINING AND MARKET. o

ING, INC. and Texacq Matine
Services, Inc., Petitioners, © -

\

al,, Resbonqenl's;‘

ESTATE OF DAU VAN TRAN, ef .

Ne. D-0473, i
Supreme Court of Texas.: ‘
- April 24, 199),

Rehegn‘ng Overruled May 30, 1991, ' o

"OPINION -

GAMMAGE, Justice. .
. Dan Van Tran was crushed to death
when a laige wave, purportedly caused: by

the tanker TEXACO CALIFORNIA’s exei. ~

cessive speed, washed ashote just as hen.

exited the water between dock barge and - .

tanker's owners and operators, Texaco Re-
fining and'Marketing, Iné. and Texado Ma:
rine Seivices,  Ine.’ (“Texaco”), wider the .
Texas “Wrengful -Death and Survivorskiip
Statutes . The ‘sujt algo alleged Texacq:. -
violated article’ 29 of the: Inland Rules, by .

failing to practice good seamarniship, ' Texa-" .

¢o naniéd the owner/operator of ithie shritp
boat and dock involved, Farmer.Boy's Cat: . -
fish Kitchens International, Inc., as:a thirg

. party defendant. Plaintiffs alleged negli-

gence and violationy of general maritime- .
law against the thirg party,

The ‘trial court rendereg Jjudgment
against ’l‘e;cgeo. exonerating the other de-
fendant. The Beanmont Court of Appeals
affirmed. 777 S.W.og 783, writ denied’
Subsequently, the US. Supreme Court

granted writ of eertiorari, vacated the judg-

ment and remanded the cause to the court
of appeals for further reconsideration in
light of Sisson v, Ruby, 497 U 8. — 110 -
S.Ct. 2892111 LRq2q 292 (1990). On

remand, the court of appeals reaffirmed itg

1. Texas Wrongful Death Statute, Tex.Civ.Prac, &
Rem.Code Anp, §§ 71.001-.002 (Vernon 1986);

1.

o a————
¢y .

"US.C.App. § 688, which protects seamen;

OF DAY VAN TRAN :
19913

original decision, 795 S.W.2d 870. Mind-
ful of the U.S, Supreme "Court's remand

R

order, and after a review of. applicable law, .

We conclude the court of appeals erredin. -

verse,

[1~4] Dau Van Tran was neither a. sea-
wan nor a longshoreman. He wag 5 “good

semaritan® whe stopped to help the elderly y

captain of a shrifnp boat free his propeller.
He was against the dock barge between :

T

its conelusions, Accordingly, we' will re. -

-

‘-a
.

two tires when the wave washed ashore, ', .

throwing the shrimp boat against the dock
crushing him, - The facts and circum-.
stances of this cage remove it from statutes
Protecting classes of individuals under tra-
ditional maritime law: the Jones Act, 46

the Death on the High Seas Act, DOHSA,
46 U.S.C.App. § 761 et seq., applieable to:
deaths -of persons occurring on the high -

seas beyond-a maritime ledgue froni shote;

and the Longshoreman’s and-Harbigr Work- -

3

ot

fe}

ey

ers’ Compensation Afet, 33 US:C. §01, et v a
Seq., giving longshoremer worker's’ comi o B =)
Pensation-benefits, - General ‘maritime jor<: :-" a
isdietion would ‘' pe appriopriate,’ however.! *'!7

under the Admiralty Extension Act of 1948,
46 U.S.C.App. § 740:- “It}he ‘admiralty and
maritime jun'sg_iiction of the United Starei

Vit

shall extend to and inelude all “éasey -of
damage or injury, to person or property,” "

caused by 4 vesse] op navigable water,
notwithstanding that such damage or inju-

A,

ty be dorie or consummited gn land” The'

Admiralty Extension Act’s purpose “was to,
prevent individvals from filling through
the cracks of state law and admiralty juris-
diction”. Xakn o Gaotes Constr. Corp.,
103 AD.2d 438, 480 N.Y.S24 351, 855
(1984), Texseo argues the tria) conrt incor-
rectly awarded damages to the plaintiffs .
for mental anguish, loss of society, and .
prejudgment interest, none of which are
Permitted under general maritime law, '

. Damages for the menta) anguish suffered.

by the beneficiaries “are not ¢ompensable

Texas Survival Statute, Tex.Civ.Prac. & Rem
Code Ann. § 71.021 (Vernon 1986)_.

i
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under the maritime wrongful-death reme- incident was the passege of the vessel (h ’
dy.” Sea-Lond Services, Inc. v. Goudeb, through the ship channel, and is clearly
414 U.S. 578, 585 n. 17, 94 8.Ct. 806, 816 v, . gubstantially related to traditional maritime

11, 89 LEd.2d 9 (1974). Loss of society is activity. Moreover, during ofal arguments

not recoverable under - general maritime - both sides conceded .2 .maritime tort had ’

law, Miles v. Apex Marine, — US. = oceurred. .

—, 111 S.Ct. 817, 826, 112 LEd2d 216 - {71 Where applicable and properly .ii,
~ (1990). Contrary to Texaco's assertions; - voked, general max{iiihe law pree'rhpiﬁ“ =

howéver, an award of prejudgment interest . state causes of action and yemedies, con-

in an admiralty case is within the'sound - sistent with the longstaiiding desite of Con-

discretion of the court. Pickle ». _Intamz’zf ' gress and the judiciary to achieve pniform-

tional Oilfield Divers, Inc., 191 F.24 1237, ity in the exercise of admiralty jurisdiction

1240 (5th Cir.1986), cert. denied, 479 Us. pursuant to- the US. Constitution, art. 3,

1059, 107 S.Ct. 989, 98 LE32d 989 (1987). . § 2,0 1. See Foremost Ingurazos Co. v . -

«fy foct, generally i maritime law, pre- Richardson, 457 U.S. 668, 676-677, 102

jadgment interest should be awaided.” ' S.Ct. 2654, 2669, 73 LBd.2d 800 (1982).

Curry v Fluor Drilling, 115 F.2d 898, 896 ' The “savings to suitors” eclause of 28

o US.C. 1338(1) pernﬁls gtate courts to adju-
5,61 The U.S. Supreme Court yemand: . dicate maritime actions “eoiistrained by the’
od this cause following its decision in is=. * - treverse-Brie! doctrine which reqpires hat
son v, Ruby, supro. Sisson sets out & . cubstantive remedies. afforded by States
fwo-part test to determine ‘miaritime juris- conform to governing’ federal maritime-
diction's appropriateness: first, a -court _ standards.” Offshore. Logistics, Inc. .
s potentially dis- . Tallentire, - 471 V8. 907,223, 106 S5.Ct.

must determine the event ;

ond, the general conduet surrounding, the
incident mist be substantially related to .
traditional maritime activity.- Examining
the fivst requirement, of the Sisson test, we -
. consider the potentially disruptive impact
of the incident on maritime ' commerge—"

_ (5th Cir:1988)

o,
C

18,91 Where ggneml,"'maﬁtime law 5. .
properly-invoked by pleadings and litigated .-
_ at trial, a trial court's. failure to awardii-s”
' damages consistent with maritime law 38 ...
clearly reversible error. Plaintiff's live.:

whether it poses a significant hazard o0 -, pleadings refer to the jntand Water Rules 0-::
commercial vessels. Here a ship allegedly : . and failure to practice.geod: seamanship...- -
pavigating at too great 2 speed caused a Texaco did not plead maritime law nor oba i -
Jarge wave which injured someone along ject to evidence of damages finconsistent: ..
the shoreline. This activity poses & threat with maritime law, but did raise it in its 7
- to any pexson or thing in close proximity to fourteenth proposed finding, of fact and -
the shoreline. This would not appear to. . : conclusion of law: "The case -at bar is
constitute a potential disruption to marj- governed by the principles of general mark
time activity or commercial vessels. It time law." Maritime remedy constraints,
could be argued, however, that such an were again raised in Texago’s motion for .
. event would potentially endanger passing - new trial. Moregver, oné of the plaintiffs’ .
vessels and docked commercial ships with proposed findings of fact states: “The
their attendant dockside activities. Texaco TEXACO CALIFORNIA failed to ohserve
also presented evidence at trial that the the rules of the road and the rules of good
TEXACO CALIFORNIA’s gpeed was nec- . seamanship on the day in question.” In .
essary to protect the ship, apparently to response to Texaco's motion for new trial,
compensate for 2 strong cross-current the plaintiffs filed amended findings of .
which could have grounded the ship. The | fact, Acknowledging Texaco’s plea that "
second part of the Sisson test concerns the court not award mental anguish dam- {‘ i
whether the conduct involved was substan- ages inconsistent with maritime law reme- . e
tially related to traditiona} maritime activi- dies, plaintiffs asked the court to “reeonsid-

ty. The general conduct giving rise to the

L101
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TEXACO REFINING v, ESTATE OF DAD VAN TRAN
. Clieas 808 5.W.ad 61 Tex. 1991) .

er its award for loss of companionship,
affection and society, both past and futore,
+  for both the mothe;- and father.”

We conclude this was sufficient notice tp
the trial eourt to invoke general maritime
law and its limited remedies, Accordingly,

" .. We reverse the judgment of the comt of
appeals and remand this cause tp the trial
court for rendition of judgment consistent
with this opinion. ,

- ———
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" JAMAHA MOTOR CORPORATION, U. 8. 4. et al, Petitioners

. v ) '
_ CALHOUN, et al., T dividually and as Administrators of the
LUCIEN B @ n rator

ESTATE OF NATALIE

'UN, Dec

516 US 199, 183 L/Bd 24 578, 116 S Ct 619
. PV, 94-1387)

Avgued October 31, 1995.

- Justice Ginsburg delivered the

opinion of the Couxt. .

fta] Twelve-year-old Natalie Cal-

houn, was killed in a jet ski accident
on July 6, 1989, At the timie of her
death, she was vacationing with fam-
ily friends at a beach-front resort; in

- Puerto Rico. Alleging that the jet ski
.. was defettively designed or made,

Natalie's parents sought to recover
froni- the manufacturer pursuant to
state survival and wrongful ‘death

. statutes. The manufacturéx con:
tended that state remediés could not
be applied because Natalie died on-
navigable ‘waters; federal, judge- .
declared maritime law, the manufac-

turer urged, controlled to the exclu-

. gion of state law.

" ‘Iraditionally, state remedies have
been applied in accident cases of this .

order—maritime wrongful death

. cases in which no federal statute.
. specifies the appropriate relief and

the decedent was not a seaman, long-

. shore worker, or person otherwise
. engaged in a maritime trade. We

hold, in accord with the United

States Court of Appeals for the Third

Circuit, that state remedies remain
applicable in such cases-and have
not been displaced by the federal

. maritime wrongful death action rec-
ognized in Moragne v States Marine

Lines, Inc., 398 US 375, 28 L Ed 2d

839,908 Ct 1772 (1970).

Decided January 9, 1996.
L
Natalie Calhoun, the twelve-year-
old daughter of respondents Lucien

and Robin, Calhoun, died in atragic .

aceident on July, 6, 1989. On vaca-

tion with family friends at & resort

hotel in Puerto Rico, Natalie had

rented a “WaveJammer .jet ski
manufactured by Yamaha-Motor
Company, Ltd., and,d_'i,_strsibuted' by
Yamaha, Motor Corpbration,. U, B A
(collectively, “Yamaha"), ‘the.petition-
ers in this cage. While xiding the
WaveJammer, Natalie.slammed into
a vessel anchored in-the waters off

the hotel frontage, and was killed. -

The Calhouns, individually and in
their capacities as administrators of
their daughter’s estate, sued Yamaha
in the United States Disgtrict Court

for the Eastern District of Pennsylva- -

‘pia. Invoking Pennsylvania’s wrong-

ful death and survival statutes, 42
Pa. Cons. Stat. §§ 8301-8302 (1982
and Supp. 1996), the Calthouns as-
serted several bases for recovery
(including negligence, strict Lability,

. and breach of implied warranties),
. and sought damages for lost future

earnings, loss of society, Joss of sup-
port and services, and funeral expen-

ses, as well as punitive damages. -

They grounded federal jurisdiction
on both diversity of citizenship, 28
USC § 1332 [28 USCS § 1839}, and

1. The Calhouns are cilizens of Pennsylvania. Yamaha Motor Corporation, U. 8. A is
incorporaled and has its principal place of business in Californin; Yomaha Motor Company.

Lid. is incorporated nud hus 18 principal pluce of business in dnosn

— oo omamm
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’ 'Disti'ict”

... Moragne, Y

' Calhou@ﬁ';gwl«i; recg
s e's

" tion displaced state remeq e8]
" court held, howsviek, that loks of soci.

. -

. tee’ rdquests, and in its §1292(b).

.

admiralty, 28 USC § 1333 [28 1SCS
§ 1339

o e o , o
Yamaha..moved f6F, partial ‘sums
mary judgment, arguing that the
federal maritime Wrbhgfu
tion this Court recognized in Mor.
agne v States Marine Lines, Inc., 398
US 375, 26 I, B4 2d 339, 90 5.Gt .
1772 (1970), provided the exclusive
basis for recovery, displacing all rem- ‘
edies afforded by state law. Under
maha contended, the
3 cover ag damages
‘only I}Tatg ‘: i':!jmérail"‘éxia'erises. The.
ourt aj
that Mér"&gﬁé"‘seﬁidi‘itizﬁé death ac-
ace ies; the
ety and-loss’ of bripport and-services
Were compénsable:undes Moragne,
., Both sides askeq fhe Distriet Court

" to preseni questions for immediate

iniferlocytes

vory appeal pursnant tg 98-
USEC § 170

Xh) (28 USCS § i292(b));
The Distriat" 5

Court granted the pay-
Certifyiig érder stated: -

“Nitalie Calhgun, " the minor
child:of plaintifl Lilion B. o
hotid and Robiy, 1, .'C%'l‘houn, who
are Pennsylvania’ resideits, was”
killed in an accident riot far off
share in Puertor Rico, in the territo-

rial waters 4f the United Siates.

Plaintiffy have bro ht a diversity -

buit against, e alia, deféndants’
. Yamsha Motoy' Corporation, U, 8.
;{L_. and Yamaha Motor Co., Ltd.

The counts of the romplaint dp’

© rectéd Againist the Yamaha defer: -

. dant} allege thut the actident wag
caused by a defett; or difects in a
Yamahi jet ski which Natalie Cal-
houn had rented arid wis psirlg at

the time of the -faty] dccident,

hose counts sound negligence,
in strict liabilit » and in implied

! deathi pg-

greed with, Yamaha . |

warranties of merchantability ang
fitness, "I‘he,di,stric;t court has con-
cluded that admitalty Jurisdiction
dttachés to these several counts
and:that they constitute a federal
‘maritime ‘cause of action, The
questions of law certified to the
+ Court of Appeals are whether, pur-
suant to such’ a maritime cause of
action, plaintiffs may seek to re-
gover (1) damages for the loss of
the society of their deceased minor
<hild, (2) damages for the loss of
‘thigir child's future éarhings, and
(3) puhitive déimages.” App. to Pet.
for ‘Céit, Alf-78.‘ '

;Alﬂlough the Courtiof Appeals

«granted-the, interlosutory review- pe-
" tition,ithe panel-to which the appeal

Was assigned did not:reach the.ques-
tiong presented in the qertiﬁed—.‘orc_!ez} N
for it, determined that an, anterior 5=
Sue was pivotal.. Tlie Ristriet Court,
asjust recaunted, had-codecluded that
dny damages the @ uns might re-
cover from Y would be gov-

. erned exclusively-by federal mari-
time law. But the Third. Circuit panel .

questioned that, onclusion and in-
quired whether state wrongful death
and stirvival statiites édﬁpligd the
retiedial preseriptions  for ‘the Cal-

" houng® cdmiplaint. ‘The appellate
- 'panel agked whether the state reme-

dies ‘éndured or Wwere “displaced by a
féderal maritime rulé of deeision.” 40
F: 3d 622, 624 (1994). Ultimately,
thie Court of Appeals ruléd that gtate
Taw reme les ‘apply in this case. .,
dt 644;.: ' )

, i

[21 In gur order granting certiorari,

-we asked the parties to brief a pre-

liminary question: “Under 28 USC
§ 1292(b) {28 Uscs § 1292(b)], can
the courts of appeals exercise ju-

J-00068
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risdiction aver any question that is

included within the order that con-
tains the controlling question of law

identified by the district court? 514

US ——, 131 L Ed 2d 999, 115 8 Ct.

1998 (1995). The answer to that

question, we are gatisﬁed. is yes.
Section 1292(b) provides, in perti-

nent part: :

“When g district judge, in mak--

ing in a civil action an order not'
otherwise appealable under this-
section, shall be of the epinion that
such order involves a controlling
question: of law- as to which there
is substantial ground for difference

of opinion and that an immediate

appeal.from the order may materi-

. ally advance the ultimate terniina-

tion of the litigation, he shall go®
state in writing in such order. The

Court of Appeals . .

. -may there-
upn, in it discretion; pefmit an ©

appeéal to be taken from such or-"

der,'if application is made to it
within ten* days after the entxy of |

the order.” (Exhphasis added.)

pellate jurisdiction applies to the or-

- der cextified to the court of appeals,

and is not tied to the particular gques-
tion formulated by the district court.
The court-of appeals may nob reach

. As the text of § 1292(b) indicates, ap-

beyond the cerfified order to address -

other orders made in -the case.
United States.v Stanley, 483.US 669,
677, 97 L Bd 2d 560, 107 8 Ct 3064

(1987). But the appellate court may -
YL Ed 2d 865, 106 S Ct 2295 (1986). -

address any issue fairly include

. within the certified order because “it
" is the order that is appealable, and

not the controlling question identi-
Sed by the district court.” 9 J. Moore

& B. Ward, Moore’s Federal Practice

q 110.25[1], p. 300 (2d ed. 1995). See
also 16 C. Wright, A. Miller, E. Coo-
per, & B. Gressman, Federal Practice
and Procedure$ 3929, pp. 144-146
(1977) (“{Tlhe court-of appeals may"

:review the entire order, either to:
consider. a .question different than'.

the one certified as controlling or fo.

0

" decide the .case despite the lack of:::

any identified controlling question.”);

Note, Interlocutory Appeals in the

Federal Courts Under 28 Usc

§ 1292(b) (28 - USCS § 1292(b)}, 88

Harv. L. Rev. 607, 628-629 (1975) °
(“scope of review {includes] ‘all issues

material to the order in question”).

- We therefore proceed to_the issue,

on which certiorari was granted: ..
Does the federal maritime claim for ..
wrongful death recognized . in Moz,
agne supply the exclusive remedy, il
of nonsegs. .

T

¢ases involving the deaths

farers® in teritorial waters? .

WDy

)

RIF o

11

[th, 3] Because this caserinvolves 8 .

watercraft collision on naVigablgw‘.\.»‘

b
358, 861-367, 111 L Ed 2d 292, 110
.§.Ct 2892 (1990); Foremost Ins. Co.

waters, it falls within admiralty’s
domain, See Sisson v Ruby, 497 s

v Rickardson, 457 US 668,677, 13 L
Ed 2d 300, 102 S Ct 2654 (1982).

“With admiralty jurisdiction,” we . .

‘have often said, “comes the applica-

tion of substantive admiralty law.”
Eaost River' 8. 8. Corp, v Trahsamer-
ica Delaval Inc., 476 US 8568, 864, 20

The exercise of admiralty jurisdic-
tion, however, “does not result in

automatic displacement of state Jaw.”
.Jerome B. Grubart, Inc. v Great’

2. By “nanseafdrers,” we mean persons who are neither seamen covered b&v the Jones Act, 46
USC App. § 688 (1988 ed.) 46 USCS Appx § 888], nor longshore workers covered by the

seq.].

Longshore and Harbor Workers' Compensation Act, 33 USC § 901 ¢t seq. 133 USCS §§901 et



oot

. =y ———, 130 L B4 24 1024, 115 S tion under our maritime law,

Lakes ».D,rwge‘&; Dock Co.,, 513 us ipg a judge-made Wronéi;ul ’death'aé-:;:-‘
Ct 1043 (1995). Indeed, prior to Mor. . Federal admiralty courts, tgmperecf .

agne, federal admiralty tourts rou- e harshness of The Harrisburg's
tinely applied state wrongful death pyj, by allowitig recovery yndey state
and surviva) statutes in maritime’ ac- wrongful death statutes, See, e.g',
cident cases.? The question beforé us * 7, Hemilton, 207 Us 398, 62 L Eq
is whether Morégne should be read . 264, 28 8 Ct 133 (1907); The City of
to stop that practice. - : Norwalk, 55 F, 98 (SDNY 1893).4 We:
) : reaflirmed this practice jn Westers,

., Our review of maritime wrongful  Fyer o o Gareia, 257 US 233, 66 1.
death law beging with The Harris- 'Bd 210, 42 8 Ct 89 (‘192;), by hold-
burg, 119 US:199, 39 1, Ed 358, 7 5 ing that California’s wrongful ' death,-
Ct 140 (1886),- where we held that "statute governed a guit brovght by..
the general maritime law (a Species - the .widow of g maritime worker
of judge-made federal common. law)  killed in that. State’s territorial trn..
id not afford a cauge of action' for ters, Though we had. generally re-.
wrongfal death. The Harrisburg fused to give effect to state lawsg',
Court said that wrongful deatl ac. regarded as.inconsonant with the .

tions' are statutory and may not be  suhstance of federal maritime law, . '
cial decree. ‘The Court e concluded that extending state: .

created by judi

did not question the Soundness of wrongful death statuges -to fatal
is view, or examine the historica] accidents .in . territoria) : waters-
Justifications that account for it, g compatible. with substantive
Instead, the Com't.mezrely:noted that maritime policies:. “The subjedt is -
commen: law in the United States, maritime and local in character
like the common law of England; did ‘and thé specified modification of or

not allow recovery “for ap injury, supplement to the rule épp;ied in" ¢
which results in death,” id., at 204, ‘admiralty courtg -+« will not vgrk -
80 L Ed 358, 7 S (i 140 (interna] material prejudice to the char- -

. Quotation mayks omitiﬁi), and that acteristis features of the genera}

10 country had “adopted 5 different marjtime law, nor interfere with the
rule on thig subject.for the sea from broper harmony -and uniformity of
that whigh it maintains op the land,” . that law in its mternational and in~
id., at 213, 30 I, B4 358, 7 8 Ct 140, terstate relationg,” Id., at 242, ¢6 1.
The Court did not Consider jtself free Ed 210, 42 S ¢t 89.% On’similar rea.’

fo chart a diﬂ‘erez;t course by crafi- soning, we also held that state sur- - .

4. Congress alss mitigateq the impact of 7%, Harrisburg by enacting h;vﬁ‘statqtés. ;_ﬁ‘ording
recovery for wreongfu! death, Iy 1826, Congragsg passed the Death o the High Seas Act

6. Indeed, yoarg hefore T Harre'.vbuq.f, this Court rendered a Pathmarking decision, Steqm.
boal'Ca. v Chase, 16 Wall 522 23 I, Id 369 (1873). In Steamboat, the Court upheld, under the
“sawnﬂ-to-suitors” provisy of the Judicim-y Act of |789 (sur\'iving vurrenlly in 28 (g

J-00070
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vival statutes may be applied in
cases arising out of accidents in ter-
ritorial waters. See Just v Chambers,
312 US 383, 391-392, 85 L Ed 903,
61 S Ct 687 (1941). :

State wrongful death statutes
proved an adequate supplement to
federal maritime, law, until a series
of this Court’s decisions transformed
the maritime doctrine of unseawor-
thiness into a strict lability rule.
Prior to 1944, unseaworthiness “was
an obscure and relatively little used”
liability standard, largely because “a

shipowner’s duty at that time was .

only to use due diligence to provide a

seaworthy ship.” Miles v Apex Ma-
" “rine Corp., 498 US 19, 25, 112 L Ed

2d 275, 111 S Ct 317 (1990) (internal
©  quotation marks omitted). See also

. . Moragne, 398 US, at 398-399,.26 L
Ed 2d 339, 90 S Ct 1772. Mahnich v
‘Southern 8. 8. Co., 321 US 96, 88 L
JEd 561, 64 8 Ct 455 (1944), however,
notably expanded'a shipowner’s li-
«ability to injured seamen by impos-
ing a nondelegable duty “to furnish a
vessel and'appurtenances reasonably
fit for their intended use.” Miichell v
Trawler Rocer, Iné., 362 US 539,
650, 4 L Ed 2d 941, 80 S Ct 926
(1960). The duty iraposed was abso-
lute; failure to supply a safe ship
resulted in liability “irrespective of
fault and irrespective of the interven-
ing negligence of crew members.”
Miles, 498 US, at 25, 112 L, Ed 2d
275, 111 8 Ct 317, The unseaworthi-

ness doctrine thus became a “species

of liability without fault,” Seas Ship-
ping Co. v Sieracki, 328 US 85, 94,
90 L Bd 1099, 66 S Ct 872 (1946),
and soon eclipsed ordinary megli-
gence as the primary basis of recov-
ery when a seafarer was injured or
killed. Miles, 498 US, at 25-26, 112 .
L Ed 2d 275, 111 8 Ct 317.5 .

The disparity between the unsea-
worthiness doctrine's strict liability
standard and negligence-based state
wrongful death statutes figured
prominently in-our landmark Mor-

_agne decision, Petsonella Moragne,

the widow of a longshore worker
killed in Florida’s tervitorial waters,

~brought suit under Florida’s wrong-

ful death and survival statutes, al-
leging both negligence. and «unséa-
worthiness, The district: court
dismissed the claim for. wrongfil
death based on unseaworthiness, cit-
ing this Court’s decigion in The Tun-
gus v Skovgaard, 358 US 588, 3 L Ed
2d 524, 79 S Ct 503, 71 ALR2d 1280

(1959). There, a sharply-divided

Court held that “when. admiralty
adopts a State’s right of action for
wrongful death, it must enforce the
right as an integrated whole, with
whatever conditions and limitations
the creating State has attached.” Id.,
at 592, 3 L. Ed 2d 524,-79 S Ct 503,
71 ALR2d 1280. Thus, in wrongful
death actions involving fatalities in
territorial waters, state statutes
provided the standard of liability as
well as the remedial regime. Because
the Florida Supreme Court had pre-

§ 1333(1) {28 USCS § 1833¢0)1 ), a sﬁm court’s application of the State's wroxiéﬁx! death statyte

to'a fatality caused

by a collision in territoxial waters between defendants’ steamboat and o

saifboat in which plaintif’s decedent was-passing,

6. The Court extended the duty to provide u seaworthy ship, once owed only to seamen, o
longehore workers in Seas Shipping Co. v Sieracki, 328 US 85, 90 L Ed 1099, 66 S Ct 872
€1946). Congress wiicetivoly averruled this extension in its 1972 dmendments to the Longshore
and Harbor Workers’ Compensation Ack, 33 USC § 901 et seq. (33 USCS §§ 901 et seq.). Sce 33
USC § 905(b) 133 USCS § 905(b)]. We have this far declined to extend the duty further, See
Kermarer: v Compagnie Generale Transstlontique, 368 US 625, 629, 3 1, Bd 2d 560, 79 & C1. 406

. 11959) tunseawnrthiness doctrine inapplicable Lo invitee aboard vessel),

.....
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viously held that Florida’s wrongful
death statute did: not encompass
‘unseawprthiness ag a basis of lj-
* " ability, the Court.of Appeals affirmed
the digsmissal of Moragne’s unseawor-
" thiness claim, See Moragne, 398 US,
at 377, 26 L, Bd 24 339, 90°S ¢t 1772

[1c] The Court acknowledged in

Moragne that The Tungys had led to .

- - considerable uncertainty over the

! role staté law should Play in remedy- .

ing deaths ini territofia] waters, but

concluded that “the Primary source . -

of the corifugion is not t; be found in
- Phe Tungus, but in The Harrisbyrg.”
- 398 US, at 378, 26 L, Ed'2d 339, 90
S Ct 1772. Upon Feexdminiig the
- soundness of The Hg rrisburg, we
decided that. jtg holding, “soplewhat
. dubious even when rendered, is such
an unjustifiable anomaly in the pres-
-ent maritimie law that it él;qv;lp 10
longer be followad.” 3g8 US, at 878,
26 L Ed-2d 339; 90 § Ct 1779 Ac-
cordingly, the Court overruled The
Hadrrisburg and held that an action
“lie[s] under general aritime law
for death caused by viglag:

olation of mar-
Ed 2 339, 90 5 Ct 1772,
IV'
[1d] Yamahq .argues that Mor-
agne—despite its focus on “maritime,

' Car, 365,

duties” owed to maritime workerg—.
covers the waters, creating a uniform
“federal maritime femedy for. all
deaths occurring in state territorial
waters, and ousting all previously
dvailable state remedies, In Yama-
ha's View, state remedies can 1o lop.
ger ‘supplement general maritime
law (as they routingly did before
Moragne), because Moragne
launched a solitary federal scheme.”
Yamahg’s reading of Moragne. is not
with?utg force; in seyaral contexts, we
have recognized that. vindication of
nfaritime policies demanded uniform

AR

‘adhereiice o a federal rule of

.deécidjon, with ne leeway for varia-
‘tioh or supplementation , by state
law. See, ¢.g., Kossick v United Fruit
Us 731, 742, 6 L, Bd 24 56,
81 8 Ct 886 (1961) (federal mari-
timg rule Validating ora)’ contracts--
precluded . application :0f  state
Statite of Frands), LPope & Talbot,
Inc: v Hawn, 348 US 406, 469, 98 T,
Ed 143, 74 S Gt 202 (1953) (ads
miralty’s comparative, negligence
rule barred application of state
contributory negligenee rule); Gary
reft'y Maore-Mchz;mack Co.,;317 US.
289, 248-249, 87 L, Ed 239, 63 5.Ct
246 (1942) (federal maritime’ rale gl--
lociiting burden of, proof displaced
conflicting state ruje)? n addition,
Yam'dha' correctly points out that

7. If Moragne's wrongfil death action, did ;i;g extend fo nonseafurers like Natalie, one could

hardly argue that Moragne 'displaced the state law remedies the Calhoung deek, Lo

have held\thaﬁ-.'Mamgue’é wrongful death ,aé’t’iﬁsn extends to nonseafarers. Seb, e, Sution v
Earles, 26 F., 34 908 (CA9 1994) (recredtidnal baater); Wohlstrom v Kaweasapi Heavy Industrias,

Ltd., 4 P. 3d 1084 (CA2 1993) (o skler), cert. denied, 510 US ——, 127 L, Bd'a 380, 1145 Gt

1060 (1994). We assume, for purposes o

);;J‘Ni_g‘g‘gign. the. correctness, of that pbgsjtjq;g S}imilar‘lfr,

a3 in prioy 'encounters, we assiime %fzi!iboni, deciding thai. Moragne also Provides a survival ae-
tion. Sce Milet v Apex Marine Corp,, 498 Us 18, 84,112 L Bd 2d 275, 1115 Ct 417 (1990) The
question we confront js hot what Moregne added to the remedial arﬁqnal in ~maril;itqe: éases, bul:_‘

8. The federal ciigt'of admiralty law, we have observed; mians thag “state law must yield to
the needs of 5 uniform federa] maritime law when this Court finds inroads o a harmonious
systeml[] {hjut whig limitation, still jeaves the States 5 wide scope.” Ramery v niernational

Terminal Onérdting Co., 358 US 354, 373, 3 L.
does not precisely delineate that scope. As we

Ed 2d 368, 79 S Ct 463 (1959). Qur precedent
recently acknowledged, “fijt would be idle to

pretend that the fing separaling permissible from impermissible state regulation is readily

’
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uniformity concerns informed our de-
"cision in Moragne. ‘

The uniformity comcerns that

- prompted us fo overrule The Har-

risQurg, however, were of a different

ordir than those invoked by Yamaha.

Moragne did not reexamine the

oundriess of The Harrisburg out of

conceirn that state damage awards'in

- maritime wrongful death cases were

* epeessive, or that variations in the

remedies afford

.. threatened to interfere with the har-

. monious operation’of maritime law.

. Variations of this sort had long been,

deenied compatible -with federal mar-
itime interests. See Western Fuel,
957 US, at 242, 66 I, Ed 210, 42 B

.+ ’Ct 89. The pniformity concern that -

drove our decision in Moragne re:

" fated, instead, to the- availability of

" “uhgeaivorthiness as a-basis of b~

. ability.

-, .. By 1970, when Moragne was -de-

. gided, claims premised on. unseawor-

_ "thiness had becompe “the principal
vehicle for recavery” by seamep an

‘other maritime workers injured or
‘ Lilled in the course of their employ-
ment. Moragne, 398 US, at 399, 26 L

. Bd 2d 339, 90 8 Ct 1772. But with

. The Harrisburg in place, troubling
. . ancmalies had developed that many

times precluded-the survivors of
maritime workers from’ recovering

for deaths caused by an unseawor-.

thy vessel. The Moragne Court iden-
tified three anomalies and concluded
they could no longer be tolerated.

First, the Court noted that “within
territorial waters, identical conduct
violating federal law (here the fur-
nishing of an unseaworthy vessel)

produces liability if the victim is

merely injured, but frequently not if
he is killed.” Id., at 895, 26 L Ed 2d
339, 90 S Ct 1772. This occurred
because in nonfatal injury cases,
state substantive liability standaxrds
‘were superseded by federal maritime
law, see Kermarec ¥ Compuagnie Gen-
erale Transgtlantique, 358 US 625,
698, 3 L Ed 2d 560, 79 5 Ct 406
(1959); Pope & Talbot, 346 US, at’
409, 98 L Ed 143,74 8 Ct 202, which
provided for maritime worker recov-

ery based on unseawprthinéss. But if

the same worker met death in the
tetritorial waters of a State whose
wrongfil death statute .did’ not en-
COMPass. pnseaworthiness. (as was
 the case in Moragne jtself), the survi-
vors could not proceed under that
[generous standard of liability. See
The Tungus, 358 US, at 592-598, 3 L
"1338(2)& 524, 19 S Ct 603, 71 ALR2d

Second, we explained in Moragne
that “identical breaches ‘of the duty
to provide a seaworthy shig, result-

" ing in death, produce liability out-
side the three-mile limit . . . but
not within the territorial waters
of a State whose local statute ex-
cludes unseaworthiness claims.”
Moragne, 398 US, at 395, 26 L kd 2d
339, 90 § Gt 1772. This occurred
because survivors of a maritime
worker killed on
could sue for wrongful death under
the Death on the High Seas Act
(DOHSA), 46 USC App. § 761 et
seq. (1988 ed.) [46 USCS Appx
§§ 761 et seq.], which encompasses
unseaworthiness as a basis of li-
ability. Moragne, 398 U$s, at 395, 26

* 1, Ed 2d 339, 90 8 Ct 1772 (citing

Kernan v American Dredging Co.;

" Jiscernible in our admiralty jurisprudence.” Amrerioan Dredging Co. v Miller, 510 US —— =

124 L Ed 2d 285, 114 S Ct 981 (1994). We aftempt no grand synthesis o reconciliation of our

_precedent today, but confine our inquiry to the madest question whether it was Moragne's

design to terminate recourse to state remedies when nonseafarers meet death in territorial

© waters.

the high seas .
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356 US 426, 430, n. 4, 2 L Bd 24 382,

Y o 394(1958)).

.Finally, we po_int'ed"ouli that “a
true seaman [a‘mg;m_ er of a ship’s

beeatise he performs work tradition-.

ally done by seamen, does have such,

" a remedy’ vehen allowed by a statLg

:

. stabate” 398 US ot 305 30, 29

"Ed 24 339, % S Ct 1772, Phis

- ., anonaly stenimdd froin'the Court’s

dones Act, 46 USC App. § 688 (1988

... ed.) [46 USCS Appx §,688], which
- provides only a. negligence-based

claim for the wrongful death of seq- -
men, precludes any State zemedy, -
even one accommodat g unseawor-

thiness. As a result, at the time
Moragne wag decided,. the survivors

of a longshore worker killed in the -

terriforial waters of a State whose
wrongful death statute incorporated -
nnseaworthiness could sue under
that theory, but the survivers of a:
simi!arly—situated Seaman could not.?

The anomalies described in Mor

egne relate to ships and the workers
" who serve them, and to a distinctly
maritime, substantive concept—ihe
unseaworthiness doctrine, The Court
surely meant ¢ “agsure uniform
vindication of federa] policies,” 398
US, at 401, 26 I, Bq 24 339, 90 S ¢y

bear—the tagk of .“pr_ov;id[ing] the
Sole remedy” in cases that did not
involve “traditional. common-law

* cancepts,” but “concepts peculiar to

nal quotation markg omitted), Dis-
carding The Harrisbyrg ang declar-

.. ing a ‘wrongful death Tight of action

under genera) maritime law, the
Court concluded, would “remov{c}

the tensions éﬂd,’disfcrepangiqs” oc-
casioned . by thé ‘need ‘to ace
date state remedia] statutes to exchy-
sively maritime subgtantive
concepts.” 398 US, it 401, 26 1. B4
2d 339, 90 § Ct' 179w

Moragne, in sum, centered on the

ion of relief, not on the con-
traction of remedies, The decision
recalled that « ¢ better becomes the
humane and libera) character ﬁf pro-
ceedings in admiralty to give than to
withhold the remedy, ‘when not re-
quired to withhold . it by estab-

e . -

" Congress in its 1979 aniendments fo the Lo ¢ . Comp
+ USC§901 et seq. (33 DSOS §8 901 ot seq.]. Séw 38-USC § 905(b) (93 USCS § 505(h)).

9. As noted eailier, unseaworthiness recovery by longshore workers was terminated by
ore and Harbor Workers’ Compensation Act, 33

10. The Court injght have simply ovéiraled The Tuzgew.' See SUBra pp, . 183 L Ed
3 f 3

Tto2d, at 587-588, thus permitting plaintifis to 'rély on

eral Hability standaxds tg obtair state

wrongful death remedies, The petitioner in Moragne, widow of a longshore workér, had urged

that course when she sought certiorari, See Mo

v States Muirine Lines, Inc., 398 US 375,

ragne
378, n. 1, 26- L B4 29 339, 90 § Ct 1772 (1970). But traixii:’:g Moragne solélyr on The Zu,

would have Jof: untouched the surviyg,

}

pursuing sty wrongful death claims—whether under 4 theory of Negligence or uriseavrorthi-
nass, See Gillespie v Upited States Steel Corp,, 379 US 148, 154@1'55, ¥ Ed. 2d 199, 85 S Ct

e



......

Jished and inflexible rules.’ ” Id., at
387, 26 L Ed 2d 339, 90 S Ct 1772
(quoting The Sea Gull, 21 F. Cas.
909, 910 (No. 12,678) (CC Md. 1865)
(Chase, C. J.))- The. Court tied Pet-
sonella Moragae's plea based on the
anseaworthiness of the vessel to a

federal right-of-action anchor,” but

notably left in place the negligence
claim she had stated wader Florida's
law. See 398 US, at 876-377, 26 L Ed
2d 839, 90 8 Ct 1772."

Our understanding of Moragne ac-
cords with that of the Third Cirouit,
;vhich Judge Becker set out as fol-
ows: .

“Moragne . . . Showed no hostility
4o concurrent application of state
wrongful death statutes. Indeed, to
read into Moragne the idea that it
was placing 2 ceiling on recovery
for wrongful death, xather than a
floor, is somewhat ahistorical. ‘The
. Moragne cause of ‘action was Ain
‘many. respects a gap-filling mea-
gure to ensure that seamen (and
their survivors) would all be
treated alike. The humane and
liberal’ purpose underlying ‘the
general maritime remedy of Mor-
agne was driven by the idea that

survivors of seamen, killed in state
territorial waters should not have
been barred from recovery. simply.
because the tort system of the par-

ticular state in which a seauian . ::

i
R

died did not incorporate special .. .

maritime doctrines. It is difficult

taken as an intent to preciude the

to see how this purpose can be

operation of state laws that do

supply a rem
649 (citation omitted).

Ship, Inc. v Pennsylvania, 447 US

(1980), where we held that a State
may apply
scheme to land-based injuries

edy.” 40 F. 34, at 641~ .

We have reasoned similarly in Sun
71665 L Bd 2d 458, 100 S Ct 2432

D .
its workers' compensation -
thats. ¢

flee o

fall within the compass of the Longs's ¢ .

USCS §§ 901 et seq.). See Sun Sk
447 US, at. 724, 65 L Bd 2d 458, 100
S Ct 2432 (a State’s remedial scheme -

ip, °

e -:‘g’fg

shore and Harbor Workers’ Compen- ">
satjon Act, 33 USC § 901 et seq. B

o~

L.

e
LN

K 2y
a "

might be “more generous than ‘fed- o'

adequate federal benefits and supé-

‘ eral law" but pevertheless could ap= "
' ply beceuse Congress indicated no
. concern “about a disparity between

R
[
L

rior state benefits”) (emphasis ..

original).® .
[te, 4] When Congress has pre-’

11. While unseaworthiness was the doctrine jmmediately at stake in Moragne, the right: of
action, as stated in the Court's opinion, ia “for death caused by violation of maritime duties.”

Moragne, 398 US, at 409, 26 L £d 24 339,90 S

america Delaval Inc., 476 US 858, 865, 90 L

incorporates strict product Hability); Kermarec,

Gt 1712 See Bast River 8. 8. Corp. v Trans-

Ed 2d 865, 106 § 'Ct 2295 (1986) (maritime law’

458 US, at 680, 3 L Ed 2d 560, 79 S Ct 406

{negligence). See also . Gilmore & C. Black, The Law of Admiralty 368 (2d ed. 18785). '

12. Moragne was entertained, by the Court of Appeals

USCS § 1292(b)} certification direc

0}

affairs within their territorial waters. See, .8

puzsyant to a 36 USC § 12020) (28

90 8 Ct 1772.

ated. the States’ interest in regult;\ting maritime
Just v Chambers, 312 US 383, 390, 85 L Ed

903, 61 S Ct 687 (1941) (“maritime law (is) not a-complete and pexfect system”; “a considerable

body of munieipal law . . . underlies .

., its adminisuration”). States have thus traditionally

contributed to the provision of environmental and safety standards for maritime activities. See,
&g, Askew v American Waterways Operators, Inc., 411 US 225, 36 I Bd 2d 280,93 S Ct 1690
(1973) (oil pollution); Huron Portland Camant Co. v Detroit, 362 US 440, 4 L Bd 2d 862, 805 Ct
813, 78 ALR2d 1294 (1960) (air pollution); Kelly v Washingion ex rel. Foss Co.,, 302 US 1, 82 L

ex

Ed 3, 68 S Ct 87 (1937) (safaty inspection); Coaley v Board of Wardens of Port of Philodelphia

ted to the District Court’s order dismissing the unseaworthi- -
ness claim, See 398 US, at 376, 26 L Ed 2d 339,

18, Federal maritime law has long accammod:
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seribed a comprehensive tort recav:  digposition, Section 7 of DOHs4- - ;
ery régime to be, uniformly applied, stateg, “The provisions of any State S

e 18, we have ge; LY recog-  statute giving or regulating rights of: - ‘ i
nized, no cange for enlargament of  action or remedies for death; - _ g
the Yamzgey Statutorily provideq, . R0k be affacted ' |
See Milss, 498 U3, a1 30-36, 112 L ' USC Apy, 8 76 CS Appx
Ed 24 276, 111 8 Ct, 317 (Jones Act, § 767]. Thig statement; by ity termsg, ... -
rather flizn genera] maritime Jay, simply stopg DOHSA from' dig ng -
determines g 8 .Yecoverable in state law ip territorial wateis, Seg:
action for wrop tul death of seamen); . Miles, 498 US, at 25, 112 1, Ed 24 -

re Logistics, Ine, v Talientive, 275 111 §. Ct 417, :;l‘alleﬁu%e,;_-477~._

477 US 3¢7, 232, 91 L B4 2d 174, U, at 224925, 91 1, Bd 24 174, 108
106 § Ct2435.(1986) (DORSA Which 'S Ct 2485: Mortgne, g0 US, at397.
limits damages o Pecuniary Jogges, 398, 26 L Ed 24 339, 90 5 Ct 1779, . '
May nat bé supplementeg by nonpe: Taking into account what Congregs.
cuniaiy damages " under g’ state ‘sought to achieve, Wé:preserve the
wrongful deaﬁh'stamte);‘ Mobil Qir ‘application ‘ gf state statuteg W -
Cotp.‘vﬂigginbatham, 436 SSGJ,S, deaths within territorial waterg.: i« ('ﬁ
2010 (1978) (DOHSA précludes daim. - L
ages for Jogk of ~quety“uﬁder”g'en,;épal,' [11, 5aj:For the Teasong Stated, we- o
maritime law), Byt Congress has not - hold that the dainages available oy ..’
Prescribed remedigs for the witngyl the jet ski death of Natalie Calhoyp -
deathg of Honseafirers in territiridl - apg Properly governed by sags e A . :
waterae»Sep-Mlé's;v“ftss US, 4t 31, 12 The Judgment of.the Cotrt of Aps - i
L Ed 24 275,111 8 Ct317. There jg, ‘péals for the Third: Cireiije i8 accobd- |
however, 4 z‘elev‘ant'l congresgitnal ingly offitmed, . L

rel. Soc. far Relief of Distregsed:

T e et ——

e oy

Pllots, 12 How 99, 13 1. Ed 996 (1852) {pilotage regulation),
Pexmissible state regulation, we haye recognized, must ha istent with

ed,. consistent: val maritime

principles and policies, Spe Romero, 358 US, at a7; 374, 3 L Ed 2q 368? 7950t 468. _
14. T5b] The Thirg Circuit left for iﬁﬁd‘wﬁiﬂeﬁﬁn@ by the District, Court: the question : i
whether Penngylvania's Wrongful death rémédies oy Puertp Rico’s apply. 40 F. 34 622, 644 . . i
994). The Court of- Appeals alsg: Jogy open, ds do jre, ths foutee—federa] gr state—ofithe stan. ;
governing liahility, 45 distinguished om, the tules 99 remedies, We thus reserve foran- - f

other day reconciliation of tha miaritime pargonal i Scisions that reje , - !
ive Kability standards, and gy dritittie Wiongful Yatli gaser: in which state law hag halg : !
%swaylb A C;:paregxqﬂmr: 3ea,.?}5§8§[1§, afag%, 3 IZ'LEE‘;! 2d 550,-@9 C‘S Gg 4%6 ]'sépeg-h&nal injury)s Pope®. .. . . 3
g SeoY Hogam, 346 US 406" % L Bd 143, 4.5 Ot 202 (198F atie), ‘with Biey 'y . . !

. United Stafeg, 3%"1’ tfségu 319, 4 1, Ed 9q 305, s% B Ct 341 (1960) cw'roﬁgml'&eatm; The ' ,

(!I'ungl;s v Skougaqrd, 358 Ué 588, 592-594, 3 L,Ed 2d 624, 9S ¢ 503, 71 ALde 1280 {1959)
Sarme), : L "o ce . .
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